IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40836
Conf er ence Cal endar

DAVID M NI CHOLS,

Pl ai ntiff-Appellant,
vVer sus
| NTERNAL REVENUE SERVI CE, Conmi ssi oner,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CV-1980

" Decenmber 13, 2000
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

David M Nichols, Texas prisoner # 666133, appeals the
district court’s dismssal of his civil action as frivol ous
pursuant to 28 U.S.C. 8§ 1915(e). He argues that the district
court erred in holding that his action for judicial review of the
denial of tax refund requests was barred by the applicabl e two-
year statute of limtations. N chols taxes for 1990 were deened
paid on April 15, 1991, and his taxes for 1991 were deened paid
on April 15, 1992. See 26 U S.C. 8§ 6513(b)(1). A refund claim

must be filed with the Internal Revenue Service (IRS) “wthin 3

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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years fromthe tinme the return was filed or 2 years fromthe tine
the tax was paid, whichever of the periods expires later, or if
no return was filed by the taxpayer, within 2 years fromthe tine
the tax was paid.” See 26 U S.C. § 6511(a). Because he did not
tinely file tax returns for 1990 and 1991, the applicable
limtations period for seeking a refund was two years fromthe
time the tax was paid. See id. He did not file his tax
returns/refund requests for the years 1990 and 1991 until
Septenber 1995. Therefore, he did not tinely file his refund
requests with the IRS within the applicable two-year limtations
period in 26 U S.C. 8 6511(a)(1).

Ni chol s’ refund request was denied by the IRS on Decenber 4,
1995. Under 26 U S.C. § 6532(a)(1), Nichols had two years to
file a petition for judicial review of the denial of the request.
However, Nichols did not file the instant petition until Novenber
16, 1998, after the expiration of the applicable two-year
[imtations period in 26 U S.C. § 6532(a)(1). N chols has not
shown that the IRS prevented himin any way fromfiling his
petition for judicial review within the applicable two-year
statute of limtations. Therefore, he has not shown that the
district court erred in dismssing his action as tine-barred.

Ni chol s’ appeal is wthout arguable nerit, and thus,

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Therefore, N chols’ appeal is DISM SSED. See 5th Gr
R 42.2. N chols is advised that the district court’s dism ssal
of his action and this court’s dism ssal of his appeal both count

as “strikes” for purposes of 28 U S.C. § 1915(g). See Adepegba
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v. Hammons, 103 F.3d 383, 388 (5th Cr. 1996). N chols is also
advised that if he accunmul ates three strikes, he will be barred
frombringing a civil action or an appeal proceeding in forma
pauperis unless he is under imm nent danger of serious physical
injury. See 28 U S.C. 8§ 1915(g). N chols should review any
pendi ng pl eadi ngs or appeals to ensure that they do not raise any
frivol ous cl ai ns.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



