IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40918
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL DUDLEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-97-CR-62-8
 April 10, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Appel  ant, M chael Dudl ey, appeals the district court’s
j udgnent revoking his probation. Finding no error, we affirm
Contrary to Dudley’'s assertion that the district court
consi dered revocation of probation mandatory pursuant to 18
U S. C 8§ 3565(b), the transcript of the revocation hearing
reveals that the district court was well aware that revocation
was not mandatory. The district court heard substantial evidence

regardi ng Dudl ey’s participation in al cohol abuse and anger -

managenent prograns, but ultimtely concluded, in |ight of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Dudl ey’ s sporadi c conpliance with the terns of his probation and
his failure to take advantage of the opportunities afforded him
that Dudl ey should be inprisoned. Although the district court
did not specifically state that it considered other options, the
hearing transcript shows that the district court believed that
revocati on was not nmandatory. For exanple, the court stated that
“I'f [the court were to] revoke his probation,” Dudley could
conpl ete the anger-nmanagenent program Further, the court stated
that it was “headi ng towards revocation” and “may very well
revoke his probation” but would hear fromDudley prior to
deciding. Such statenents belie Dudley’s contention that the
district court considered revocati on mandatory. |In addition, had
the court believed revocation was the only option, the
presentation of testinony and argunent beyond that necessary to
establish Dudley’'s violations woul d have been a futile exercise.
The district court commtted no error, plain or otherw se.
Dudl ey’ s derivative due process argunent necessarily fails.

AFFI RVED.



