IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40923
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KENNETH JOHNSQN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:99-CR-130-ALL

My 17, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Kennet h Johnson appeal s the 180-nonth sentence i nposed by the
district court after he pleaded guilty to carjacking in violation
of 18 U.S.C. 8 2119. Johnson argues that the district court erred
by (1) increasing his offense |evel because the victim suffered
serious bodily injury; (2) increasing his offense level for
obstruction of justice based on his escape from the back of the
police car; (3) increasing his offense | evel for use of a dangerous

weapon -- the car; and (4) denying hima reduction in offense | evel

for acceptance of responsibility.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We review the district court’s application of the Sentencing

Gui delines de novo. United States v. Price, 149 F.3d 352, 353 (5th

Cir. 1998). The court’s findings of fact are reviewed for clear
error. |d.

Section 2Bl1.3(b)(3), US. S. G, provides that wth respect to
the of fense of robbery, a defendant’s offense | evel is increased by
four levels if the victim sustained serious bodily injury.
“Serious bodily injury” nmeans injury (1) involving extrene physi cal
pain or the protracted inpairnent of a bodily nenber, organ, or
mental faculty; or (2) requiring nedical intervention such as
surgery, hospitalization, or physical rehabilitation. § 1B1.1
coment (n.1(j)). As noted by the district court, the victimwore
a prosthesis for at |east several nonths after the incident, and
she went back to the hospital two days after the incident to get
nmore pain nedication. The district court did not clearly err in
determning that the victimsuffered serious bodily injury under
t he gui deli nes.

The obstruction-of-justice adjustnent applies to defendants
whose conduct includes the “escaping or attenpting to escape from
custody before trial or sentencing.” § 3Cl.1(n.4(e)). However,
conduct involving “avoiding or fleeing from arrest” does not
ordinarily warrant the adjustnent. § 3Cl.1(n.5(d)). “Fl i ght
al one” may constitute obstruction of justice under 8 3Cl.1, “even
if such flight closely follows the defendant’s arrest.” See United

States v. Huerta, 182 F.3d 361, 365 (5th Cr. 1999), cert. denied,

528 U. S. 1191 (2000).
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After being arrested, handcuffed, and placed in the rear seat
of the police car, Johnson freed hinself fromthe handcuffs, kicked
out the wi ndow of the police car, and escaped. Thus, even assum ng
that this court would consider whether a defendant’s acts were
“spont aneous and i nstinctive” rather than “cal cul ated” i n nmaki ng an
obstruction determ nation, Johnson would not benefit from such

consideration. Cf United States v. Draves, 103 F.3d 1328, 1336-37

(7th Gr. 1997)(defendant was left unattended in the back of a

patrol car fled); United States v. Garcia, 909 F.2d 389, 390-91
(9th CGr. 1990)(defendant “bolted” into a nearby field after a
traffic stop). The district court did not err by assessing the
obstruction-of -justice enhancenent.

Wth regard to Johnson’s contention that the Governnent fail ed
to prove that he used the vehicle as a weapon, or that he intended
to cause injury, 8 2B3.1(b)(2)(D) provides that if a dangerous
weapon i s “otherw se used” during the comm ssion of a robbery, the
defendant’s offense level is increased by four |[evels. A
“danger ous weapon” neans “an i nstrunment capabl e of inflicting death
or serious bodily injury.” 8§ 1Bl1.1, coment (n.1(d)). “OQherw se

used” neans conduct nmore than brandishing, displaying, or
possessing[.]” 8 1Bl1.1, comment (n.1(Qg)).

Factual findings made in a presentence report are presuned
reliable absent rebuttal evi dence denonstrati ng their

unreliability. United States v. Franklin, 148 F.3d 451, 460 (5th

Cr. 1998). QG her than his self-serving assertions otherw se,
Johnson presented no evidence to rebut the presentence report’s

account of how the victims foot was run over. Based on such
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account, the district court did not err by enhancing Johnson’s

sentence under 8§ 2B3.1(b)(2)(D). Cf. United States v. Mrris, 131

F.3d 1136, 1139 (5th Gr. 1997).

Johnson al so has not shown that the district court clearly
erred by denying him a decrease in offense |evel based on
acceptance of responsibility. Conduct resultingin an obstruction-
of -justice enhancenent ordinarily indicates that the defendant has
not accepted responsibility for his crimnal conduct. 8§ 3E1.1,
coment(n.4). Moreover, it is appropriate to consider whether a
defendant has voluntarily withdrawmm from crimnal conduct in
determ ning whether he qualifies for the acceptance-of -

responsibility adjustnent. § 3E1.1, comment(n.1(b)); see United

States v. Rickett, 89 F.3d 224, 227 (5th Cr. 1996)(pretrial drug

use). The judgnent of the district court is AFFI RVED
AFFI RVED.



