IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40931
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ALFONSO HUI TRON- ARELLANG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-00-CR-297-1
 April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Al fonso Huitron-Arellano appeal s his conviction and sentence
followng a gquilty plea to illegal reentry into the United States
follow ng deportation in violation of 8 US.C § 1326. Huitron-
Arel |l ano argues he shoul d have been sentenced to no nore than two
years of inprisonnment because a prior felony conviction is an
el enrent of the offense of reentry follow ng deportation after a

felony conviction. Huitron-Arellano concedes that his argunent

is foreclosed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). Huitron-Arellano contends, however, that Apprendi v. New

Jersey, 530 U. S. 466, 120 S. Ct. 2348, 2362 (2000), casts doubt
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on Al nendarez-Torres and that he is raising the argunent to

preserve it for Suprenme Court review.
Al t hough the Suprene Court noted in Apprendi that, arguably,

Al nendarez-Torres was incorrectly decided, the Court expressly

declined to overrule Al nendarez-Torres. Apprendi, 120 S. C. at

2362-63 & n.15; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000), cert. denied, 121 S. C. 1214 (2001). This court is

conpelled to follow the precedent set forth in A nendarez-Torres

"unl ess and until the Suprenme Court itself determnes to overrule
it." Dabeit, 231 F.3d at 984. Wthout the benefit of Apprendi,
Huitron’s claimfails.

Hui tron- Arell ano al so argues that his indictnent was
defective under the Fifth and Si xth Amendnents because it did not

all ege general intent. In United States v. Guzman- Ccanpo, 236

F.3d 233, 238-39 (5th Gr. 2000), this court declared an
i ndi ctment substantially the sane as the one agai nst Huitron-
Arellano constitutionally and statutorily sufficient.

Hui tron-Arell ano’ s convi cti on and sentence are AFFI RVED



