IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40932
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

SANTANA BEI ZA- CRUZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-00-CR-299-1
 April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Sant ana Bei za- Cruz (Beiza) appeals his conviction and
sentence following a guilty plea to illegal reentry into the
United States followi ng deportation in violation of 8 U.S. C
8§ 1326(a)(1) and (b)(2). Beiza argues he should have been
sentenced to no nore than two years of inprisonnent because a
prior felony conviction is an elenent of the offense of reentry

follow ng deportation after a felony conviction. Beiza concedes

that his argunent is forecl osed by Al nendarez-Torres v. United

States, 523 U. S. 224 (1998). Beiza contends, however, that
Apprendi v. New Jersey, 120 S. C. 2348, 2362 (2000), casts doubt

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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on Al nendarez-Torres and that he is raising the argunent to

preserve it for Suprenme Court review.
Al t hough the Suprene Court noted in Apprendi that, arguably,

Al nendarez-Torres was incorrectly decided, the Court expressly

declined to overrule Al nendarez-Torres. Apprendi, 120 S. C. at

2362-63 & n.15; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000), petition for cert. filed, (U S. Jan. 26, 2001)

(No. 00-8299). This court is conpelled to follow the precedent

set in Al nendarez-Torres "unless and until the Suprene Court
itself determnes to overrule it." 1d. (internal quotation and
citation omtted). Such is true even if it seens "pellucidly
clear"” that given the opportunity, the Suprene Court woul d
overrule its precedent. |1d. Wthout the benefit of Apprendi,
Beiza's claimfails.

Bei za al so argues that his indictnent was defective under
the Fifth and Sixth Amendnents because it did not allege general
intent, or nens rea. Beiza argues that any felony conviction
requi res sonme nens rea and that offenses without a nens rea are
general ly disfavored. He contends that strict liability offenses
are exceptional and are limted to offenses likely to cause
public harm He argues that other circuits have recogni zed that
8§ 1326 has a general -intent el enent.

In United States v. Guznman- Ccanpo, 236 F.3d 233, 238-39 (5th

Cir. 2000), this court declared an indictnment substantially the
sane as the one against Beiza constitutionally and statutorily
sufficient.

Bei za’s conviction and sentence are AFFI RVED



