IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41061

Summary Cal endar

JANI'S MULLI NAX,
Pl ai ntiff-Appellant,
vVer sus
TEXARKANA | NDEPENDENT SCHOOL DI STRI CT; ET AL.,
Def endant s.

TEXARKANA | NDEPENDENT SCHOCL DI STRICT; LARRY SULLIVAN, DR,
Superint endent, Texarkana | ndependent School District,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(5:99-CV-190)

April 2, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM ~
This appeal presents the question of the issue preclusive
ef fect of findings by a Texas state i ndependent hearing exam ner in
a teacher’s termnation proceedi ng. The district court granted

summary judgnent to the defendants on plaintiff’s clains of

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



termnation in retaliation for exercise of protected First
Amendnent rights. The district court held that the hearing
exam ner’s finding that the defendant school district had “good
cause” to termnate the plaintiff’s enploynent precluded the
plaintiff fromrelitigating the issue of retaliatory discharge. W
reverse in part and affirmin part.

I

Plaintiff Janis Millinax was a physical education teacher at
a public elenentary school in Texarkana, Texas. She was al so the
faculty sponsor of a school dance club and was involved in various
ot her school and community organi zations. |In 1998 and early 1999,
Mul | i nax raised a nunber of conplaints and grievances regarding
various actions by the school and other teachers. At |east one of
these grievances was resolved in Millinax’s favor by defendant
Larry Sullivan, the Superintendent of the Texarkana | ndependent
School District. In March 1999, her enploynent contract was
renewed.

One of the conplaints Miullinax raised was that the school had
forbi dden her use of Christian nusic in the school dance club’s
routines. Dr. Sullivan told Millinax that school policy did not
permt her to use Christian nusic in the dance club’s routines.
Later, on about April 20, 1999, Miullinax and several students were
interviewed by a | ocal newspaper about the dance club and their use

of Christian nusic. Millinax alleges that her discussions with the



newspaper nade the adm nistration of the school district concerned
about negative publicity in advance of an upcom ng bond issue.

On April 22, 1999, Millinax led a class of third grade
students on a nature hike. During that hike, sone of the students
ingested a wild plant called sour weed and becane ill.? Wthin a
day of this incident, Millinax was suspended. Pursuant to the
procedure established by Texas law,?2 Dr. Sullivan reconmended to
t he School District Board of Trustees that Mullinax be fired. The
School Board accepted the recomendati on, and Mullinax was given
notice of the proposed decision. Mul | i nax i nvoked her right to
appeal the decision of the School Board to a Hearing Exam ner, who
woul d make findings of fact and recommend either termnation or
reinstatenent to the School Board.

After an extensive hearing, the Hearing Exam ner issued her
report to the School Board. The Hearing Examiner’s duty was to
determ ne whet her or not Millinax should be term nated. The only
basis for termnation clained by the School Board was “good
cause.”® The Hearing Exam ner nmade findings of fact regarding
whet her the sour weed incident constituted good cause to term nate

Mul I i nax’s enploynent; the Hearing Exam ner mnmade no findings

' Mul'linax contends that sour weed is harml ess and is commonly chewed by
children and adul ts.

2 See Tex. Educ. Code § 21.211 et seq.

% Texas law allows term nation “for good cause” or because of “financial
exi gency.” Tex. Educ. Code § 21.211



regarding Mul linax’s clains that she was termnationinretaliation
for protected activity. The Hearing Exam ner concluded that the
School Board had good cause to termnate Mullinax’s contract and
recommended term nation

The School Board, after reviewng the Hearing Examner’s
report, accepted the recomendation and termnated Millinax.
Mul | i nax chose not to appeal the decision to the Texas Comm ssi oner
of Educati on. I nstead, she filed suit in US. Dstrict Court
al | egi ng deprivation of due process and retaliatory di scharge under
Section 1983* and vi ol ati ons of the Texas Wi stl ebl ower Act® and t he
right to grieve.®

The defendants noved for summary judgnment, naking two
argunents: that her due process claimfails because she failed to
utilize available state renedies, and that the Hearing Exam ner’s
findings collaterally estop her from arguing that the defendants
had an i nproper notive in term nating her enploynent. The district
court granted summary judgnent on all clains. Millinax appeal s the
ruling on all clains except her due process claim

|1
| ssue preclusion, also called collateral estoppel, “prevents

relitigation of particular fact issues already resolved in a prior

442 U S.C. § 1983.
5 Tex. Gov’'t Code § 554.001 et seq.

6 Tex. Gov't Code § 617.005.



suit in a subsequent action upon a different cause.”’ | ssue
precl usion applies to rulings by adm ni strative agenci es “when the
agency is acting in a judicial capacity and resolves disputed
i ssues of fact properly before it which the parties have had an
adequat e opportunity to litigate.”® In the case before us, it is
undi sputed that the Hearing Examner’'s findings were nade in a
judicial capacity and thus are entitled to issue preclusive
effect.?®

The Hearing Exam ner made the follow ng relevant findings of
fact and |egal conclusions: Millinax mde several conplaints
regarding incidents at her school, including a formal grievance
wth Dr. Sullivan; Dr. Sullivan heard her grievance and resol ved it
in her favor; Millinax took third graders on a hike, and sone had
to be sent to the nurse after ingesting sour weed; Dr. Sullivan
i nvestigated the sour weed incident and “determ ned as a result of
the investigation that he could no |onger place students in M.
Mul I i nax’ s care wi thout any confidence”; Dr. Sullivan recomended

Mullinax’s term nation to the School Board; the School Board voted

” Muckelroy v. Richardson |Indep. School Dist., 884 S.W2d 825, 830 (Tex.
App. —Pal | as 1994). Under federal law, a federal court gives a state court
judgnent the same preclusive effect as would be given under the |law of state
under which the judgnent was entered. See Gammage v. Wst Jasper School Bd. of
Educ., 179 F.3d 952, 954 (5th Cir. 1999).

8 Muckelroy, 884 S.W2d at 830 (internal quotation nmarks omitted).

® The Texas Education Code states that the Hearing Exanmi ner nust conduct
the hearing “in the sane nanner as a trial without a jury in a district court of
the state.” Tex. Educ. Code § 21.256(e).

10 Presumabl y, the Hearing Exam ner neant “with any confidence.”

5



to accept the recommendation of Dr. Sullivan; the sour weed
incident “is sufficient and does rise to the level of good cause
for termnation”; and “Ms. Mullinax’s enpl oynent with the Texarkana
| ndependent School District should be term nated.”?!

These findings preclude the relitigation of these issues in
Mul Il inax’s federal lawsuit. But they do not conpel sunmary
judgnent in favor of the defendants on Millinax’s retaliation
cl ai ns. Both Section 1983 and Texas's Wi stleblower Act!??
i ncorporate the M. Heal t hy®® burden-shifting framework for proving
termnation in retaliation for protected activity. Under this
framework, the plaintiff nust show that her protected activity was
a “substantial” or “notivating” factor in the defendant’s deci sion

to termnate her. It need not be the only factor.'™ The burden

11 Defendants contend, citing Mntgonmery I|Independent School District v.
Davis, 34 S.W3d 559, 566-68 (Tex. 2000), that the failure of the Hearing
Examiner to make a finding on the issue of retaliation is an inplicit finding
that no retaliation occurred. We di sagree. Mont gormery | ndependent School
District makes clear that no inference can be drawn from the silence of the
Heari ng Exami ner; when evidence is presented at the hearing, but the Hearing
Exam ner nmakes no finding, it could be that the Hearing Exam ner sinply found the
evidence “not material” to the issues beforeit. 1d. at 566. On the other hand,
if “evidence is conflicting and credibility is in issue,” the Hearing Exam ner
may decline to nmake a finding because she is unpersuaded by the evidence
presented. |d. at 568. In this case, the failure of the Hearing Exaniner to
nmake findings regarding Miullinax's clains of retaliation—when the only issue
bef ore the Hearing Exam ner was good cause—reates no inference that a finding
was made.

12 Tex. Gov't Code § 554.001 et seq.

13 See M. Healthy Gty School Dist. Bd. of Educ. v. Doyle, 429 U S. 274
(1977); see also Texas Dep't of Human Servs. v. Hinds, 904 S.W2d 629, 632-37
(Tex. 1995).

4 M. Healthy, 429 U S. at 287.

15 H nds, 904 S.W2d at 634.



then shifts to the defendant to prove that it would have made the
term nati on deci sion even in the absence of the protected conduct. ®

The findings of the Hearing Exam ner do not address the
el ements of the M. Healthy framework. They only establish that
one legitimte, notivating factor in Millinax’s termnation
deci sion was her conduct in the sour weed incident. There is no
finding that Millinax’s allegedly protected conduct was not a
“substantial” or “notivating” factor in her termnation. Nor is
there any finding that Dr. Sullivan would have recomended
Mul linax’s termnation, or that the School Board would have
accepted the recommendati on, even in the absence of her allegedly
protected conduct. Sunmary judgnment against Miullinax is inproper
because, as we have stated, “the question is not whether the
enpl oyer justifiably could have made the sanme decision [in the
absence of the protected conduct] but whether it actually would
have done so.”?

Thus, the Hearing Exam ner’s factual findings do not destroy

any genuine issues of material fact in this case that would

6 M. Healthy, 429 U. S. at 287. Hinds did not shift the burden of proof
of this issue to the defendant. See Hinds, 904 S . W2d at 637. However ,
amendrments to the Texas Wiistleblower Act in 1995 nmade the showing that the
def endant woul d have term nated the enpl oyee even i n t he absence of the protected
conduct an affirmative defense. See Tex. Gov't Code § 554.004 (2001).
Regardl ess of any differences in the burdens of proof, the sanme elenents are
required by M. Healthy and Hi nds.

7 Professional Ass’'n of College Educators v. El Paso County Comunity
College Dist., 730 F.2d 258, 265 (5th Gr. 1984).

7



ot herwi se exist.18 Since defendants raise no other basis for
granting summary judgnent,® the district court’s granting of
summary judgnment on Mul linax’s Section 1983 and Texas Wi st | ebl ower
Act clains were error, and we reverse these rulings.?

The district court’s grant of sunmmary judgnment on Mullinax’s
cl ai m based on Texas CGovernnent Code 8§ 617.005 was not, however,
error.?t This section protects the rights of public enployees to
present grievances, but it requires no nore than that an enpl oyee
has “access to those in a position of authority in order to air
their grievances.”?> Millinax has not all eged that she di d not have

access to Dr. Sullivan or the School Board in ventilating her

8 Cf. Ganmage v. West Jasper School Bd. of Educ., 179 F.3d 952 (5th Cr.
1999) (affirm ng summary judgnment on grounds of issue preclusion when the state
court had explicitly ruled against plaintiff on essential elenments of the
plaintiff's clain).

9 Al parties agree in their submissions to this Court that issue
preclusion is the only grounds proferred for affirmng sumary judgnment.
Further, the defendants’ reply to plaintiff’'s response to the notion for summary
j udgnent expressly disclained any clai mthat there was no evidence sufficient to
create a genuine issue of material fact as to any el ement of her clains.

20 The magi strate judge’s report and reconmendati on stated that the Hearing
Examiner’'s finding that the School Board had good cause “breaks any possible
chain of causation,” noting that M. Healthy held that the “fact that
constitutionally protected conduct played a substantial part in the decision not
to rehire a teacher did not necessarily anobunt to a constitutional violation.”
The nagi strate judge correctly cited M. Healthy, but the fact that protected
conduct all egedly played a substantial part in the decision does not necessarily
amount to a constitutional violation does not justify a summary judgnment ruling
that it cannot anmount to a constitutional violation. The Hearing Exaniner’s
findings sinply do not address the issue of whether the School Board woul d have
fired Mullinax in the absence of her allegedly protected conduct.

2L Mullinax argues that the district court did not enter sunmmary judgnment
on her state |aw claimns. This is incorrect. The district court expressly
di sm ssed her entire |l awsuit when it entered summary judgnent for the defendants.

22 Corpus Christi Indep. School Dist. v. Padilla, 709 S.W2d 700, 707 (Tex.
App. —€orpus Christi 1986).



concerns and conpl aints. Further, for this claim the Hearing
Exam ner’s findings preclude any relief under this statute. The
Hearing Exam ner expressly found that Millinax had access to and
utilized the School District’s procedures for raising grievances.
We affirmthe district court’s grant of summary judgnent on this
claim
11

We agree with the district court that the factual findings of
the Hearing Exam ner are entitled to issue preclusive effect. W
AFFIRM the district court’s grant of summary judgnent on the
plaintiff’s clai munder Texas Governnent Code Section 617.005. W
REVERSE the district <court’s grant of summary judgnent on
plaintiff’s clains under section 1983 for retaliatory di scharge and
under the Texas Whistleblower Act, because the findings of the
Heari ng Exam ner, although issue preclusive, do not establish that
t he defendants nmust prevail as a matter of law. W REMAND to the
district court for further proceedings consistent with this

opi ni on.



