IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41079
Summary Cal endar

JOHN | KE COX,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-CV-16

 June 25, 2001
Bef ore GARWOOD, DAVIS, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

John | ke Cox, Texas state prisoner # 741602, has appeal ed
fromthe district court’s dismssal of his 28 U S.C. § 2254
habeas corpus petition as tine-barred under the one-year statute
of limtations of 28 U . S.C. § 2244(d). W AFFIRM

Both the district court and a judge of this court granted

Cox a certificate of appealability (COA) on whether the

limtations period should have been tolled because of a delay in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his receiving notice that his state-court habeas application had
been deni ed.

Cox argues that the limtations period should have been
tolled during the period that he was incarcerated in the Smth
County Jail. He asserts that because other legal mail was
forwarded to himfromthe Pack Unit of the Texas Departnent of
Crimnal Justice, Institutional Division, during the tine he was
incarcerated in Smth County, “he had every |logical reason to
believe any and all |egal correspondence sent back to Pack Unit
woul d al so be forwarded to himin Smth County.” He argues that
his being held in Smth County beyond a reasonable date, and his
not having the notification card of the state appellate court’s
habeas decision forwarded to himfromthe Pack Unit, are rare and
exceptional circunstances entitling himto equitable tolling.
However, Cox has failed to give any explanation for having stated
in his state habeas petition that he was then housed in Pack
Unit, although he had left there al nost six nonths previously,
and has not returned. The Court of Crimnal Appeals pronptly
mai l ed to Cox at the address stated in his wit application-the
Pack Unit—-notice of the denial of his wit application, and it
was tinely received at that Unit. But Cox was not there, and had
not been when he filed his state wit with the Court of Crim nal
Appeals. Cox never notified the Court of Crimnal Appeals of any
change of address.

We review the district court’s decision not to invoke the
doctrine of equitable tolling for abuse of discretion. Ot v.

Johnson, 192 F.3d 510, 513 (5th Cr. 1999), cert. denied, 529
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U S 1099 (2000). Equitable tolling “applies principally where
the plaintiff is actively msled by the defendant . . . or is
prevented in sone extraordinary way fromasserting his rights.”
Id. at 513; Col eman v. Johnson, 184 F.3d 398, 402 (5th G

1999). It is reserved for “rare and exceptional circunstances.”
Ot at 513. Mere “excusabl e neglect” does not support equitable
tolling. 1d. at 513-14; Col eman at 402.

We are unable to conclude that the district court abused its
discretion in concluding that the requisite rare and excepti onal
ci rcunst ances were not shown. The state did not actively m sl ead
Cox or prevent himfromasserting his rights; rather, Cox was
responsible for the msdirection of the mail by the Court of
Crim nal Appeals.

Accordi ngly, the judgnent of the district court is

AFFI RVED.



