IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41082
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARTI N ELI ZONDO- DE SANTI AGO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-00-CR-482-1
~ Cctober 10, 2001
Before JOLLY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *
Martin Elizondo-De Santiago appeal s the 80-nonth sentence
i nposed following his plea of guilty to the charge of illega
reentry follow ng deportation, a violation of 8 U . S. C
8§ 1326. Elizondo, who is represented by the Federal Public
Defender’s O fice, contends that the conviction that resulted in
his increased sentence under 8 U.S.C. § 1326 was an el enent of
the of fense that shoul d have been charged in the indictnent.

El i zondo al so contends, for the first tinme in his reply brief on

appeal, that felony driving while intoxicated (DW), the offense

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that resulted in his increased sentence, is not an aggravated
fel ony for purposes of
§ 1326(b) or U.S.S.G § 2L1.2.

We held after Elizondo filed his initial appellate brief
that felony DW in Texas is not an aggravated felony. United
States v. Chapa-Garza, 243 F.3d 921, 927 (5th Cr. 2001).
Because the Governnent nentioned the Chapa-Garza issue in its
appel l ate brief, we consider the argunent Elizondo raised in his
reply brief. See Stevens v. C I.T. Goup/Equip. Fin., Inc., 955
F.2d 1023, 1026 (5th Cr. 1992)(reply brief may only respond to
i ssues raised in appellee’ s brief).

Eli zondo did not contend in the district court that felony
DW is not an aggravated felony. W recognize that prior to
Chapa-Garza, it was not clear that a Texas felony DW was not an
aggravated felony. Because we nade clear in Chapa-Garza that a
Texas felony DW is not an aggravated felony, the district
court’s determ nation otherw se was plainly erroneous. See
Johnson v. United States, 520 U S. 461, 468 (1997)(using |aw at
the time of appellate determ nation to determ ne whether an error
is plain). Because cal culation of Elizondo’s guideline
sentencing range is dramatically affected by Chapa-Grza, the
Chapa-Garza error in his case affected his substantial rights.
See United States v. Calverley, 37 F.3d 160, 162-64 (5th G
1994) (en banc). W therefore vacate Elizondo’ s sentence and

remand his case for resentencing.
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El i zondo concedes that his argunent regardi ng his previous
conviction as an elenent of the offense is foreclosed by
Al mendarez-Torres v. United States, 523 U S. 224 (1998). He
nevert hel ess seeks to preserve the issue for Suprene Court review
in light of the decision in Apprendi v. New Jersey, 530 U S. 466
(2000). Because we held in Chapa-Garza that felony DW is not an
aggravated felony for purposes of illegal reentry, we need not
address Elizondo’s Apprendi argunent.

VACATED AND REMANDED



