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PER CURI AM *

Monty Allen Del k, convicted for capital nmurder and sentenced
to death, seeks a certificate of appealability to appeal the deni al
of federal habeas relief. DEN ED.

| .

In 1988, a Texas jury convicted Delk for capital nmurder. The

evidence at trial was: 1in Novenber 1986, Del k contacted the victim

in Texas about purchasing an autonobile advertised for sale in a

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



newspaper; after the victim net Delk with the vehicle on 29
Novenber, the victinms wife sawthe victimand Del k in the vehicle,
wth Delk driving it; afewhours |ater, the victi mwas di scovered,
with a fatal shotgun wound; Del k was arrested on 2 Decenber, after
a police officer observed the victims vehicle at a house in
Loui siana where Delk was located; included anong the itens in
Del k' s possession were a copy of the newspaper advertisenent, a
sawed- of f shotgun, the victinm s car keys, and a photograph of the
victims wife, which the victimhad carried in his wallet. Delk v.
State, 855 S.W2d 700, 702-03 (Tex. Crim App. 1993).

At the penalty phase, the State’s evidence included Del k’s
estranged wife, Tina Delk, and her brother, R chard Frye,
testifying Delk had previously contenplated commtting simlar
crimes, and had told them he had killed a man in Florida; and
Delk’s nother-in-law, his wife's fornmer enployer, and two of his
former co-workers testifying Del k had threatened them 1d. at 708.
Based on the jury’'s affirmative answers to the special issues
regarding deliberateness and future dangerousness, Delk was
sentenced to death. Id. at 702. On direct appeal, the Texas Court
of Crimnal Appeals affirnmed the conviction and sentence. |d. at
712. The Suprene Court denied certiorari. Delk v. Texas, 510 U. S.
982 (1993).

Del k sought state habeas relief in 1997. After conducting

heari ngs that Septenber and Novenber, the trial court, in February



1998, recomended denial of relief. Ex parte Delk, No. 19277-A (3d
Jud. Dist. C., Anderson County, Tex. 3 Feb. 1998) (unpublished).
That April, the Court of Crim nal Appeals denied relief without a
witten order. Ex parte Delk, No. 36,617-01 (Tex. Crim App. 15
Apr. 1998).

That August, Delk sought federal habeas relief, raising 21
issues. Relief was denied in March 2000.

Del k sought a certificate of appealability (COA) from the
district court as to eight issues: (1) “Wether [he] is presently
conpetent to proceed at federal habeas”; (2) “Wiether [he] was
conpetent to proceed at state habeas”; (3) “Wiether the results of
the state and federal habeas proceedings initiated by [appointed
habeas counsel] are binding upon him by reason of assent or
acqui escence”; (4) “Wiether flaws in the fact finding process used
by the Texas court regarding [his] conpetence preclude [a federal
court] from according deference to the state court findings”; (5)
“Whet her an evidentiary hearing regarding [his] conpetence, with
the attendant funding for experts and di scovery, is required to be
conducted in [district] court”; (6) “Wwether a remand to this
[(district?)] court for an evidentiary hearing regarding [his
clai ns under Brady v. Maryland, 373 U S. 83 (1963), and Stri ckl and
v. Washi ngton, 466 U. S. 668 (1984)], with the attendant funding for
experts, discovery, and conpulsory process, is required’; (7)

“Whet her the summary excusal of the nine [venire nenbers] wth



doubts about the death penalty requires a new trial”; and (8)
“Whether [his] juror clains are procedurally barred....” The
district court denied a COA for each issue.

Del k seeks a COA fromour court on ten issues. But, only four
of those ten were included in his COA requests to the district
court. The ten issues, in the order presented here, are: (1)
“Whet her the Texas Court of Crimnal Appeals’ post-conviction
refusal to fund a thorough nental health exam nation denied [hinj
full and fair consideration of his claimof i nconpetence to proceed
at state habeas, which rendered the state evidentiary record
i nconpl ete and unreliable, and its conpetence finding unworthy of

deference ...” (in district court COA request); (2) “Wether the
District Court erred in refusing to fund and conduct its own nental
heal t h exam nati on and evidentiary hearing [on his] claimof [his]
i nconpetence to proceed at federal habeas” (in district court COA
request); (3) “Whether the District Court erred in finding [hin]
conpetent to be executed ...” (not in district court COA request);
(4) “VWhether [trial counsel rendered ineffective assistance by]
fail[ing] toinvestigate [his] nedical and nental health background

(not in district court COA request); (5) “Wuether the tria

court [erred by] excusing for ‘cause’ ... nine [venire nenbers
based on their views regarding the death penalty] ...” (in district
court COA request); (6) “Wiether [trial counsel render ed

i neffective assistance by] fail[ing] to attenpt torehabilitate the

ni ne excused [venire nenbers] (not in district court COA



request); (7) “Wiether the Texas Court of Cimnal Appeals’
refusal, at state habeas, to fund needed di scovery, and conpel the
attendance of ... witnesses ... [at the state evidentiary heari ng]
denied [hin] full and fair consideration of his Brady and
Strickland clains, which rendered their denial unworthy of
deference by the ... Dstrict Court” (in district court CQOA
request); (8) “Wiether the prosecutors violated the Due Process
Clause by wthholding from the defense inpeaching information
bearing on the reliability of the ‘future dangerousness’ testinony
of Tina Delk” (not in district court COA request); (9) “Wether
[trial counsel rendered ineffective assistance] by failing to
i nvestigate the background of ... Richard Frye and Tina Del k” (not
in district court COA request); and (10) “Wether the trial judge
violated the Due Process O ause and the Ei ghth Amendnent by 1)
failing to informthe sentencing jury that M. Delk would serve a
m ni mum of 20 years before parole eligibility, and 2) falsely
informng a prison community jury that M. Delk would actually be
inprisoned for life if [he did not receive the death penalty]” (not
in district court COA request).

Because Del k did not seek a COA fromthe district court for
issues 3, 4, 6, and 8-10, we do not have jurisdiction to consider

t hose COA requests.? See Goodw n v. Johnson, 224 F.3d 450, 459 n.6

2Al t hough the State does not assert a jurisdictional bar to
consideration of any of the issues for which Del k seeks a COA we,
of course, have a duty to consider our jurisdiction sua sponte.
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(5th Gr. 2000) (“before we nmay consider a petitioner’s application
for a COA on a particular issue, that petitioner nust first submt
his request to the district court and have that request denied”),
cert. denied, 121 S. . 874 (2001); Sonnier v. Johnson, 161 F.3d
941, 946 (5th Cr. 1998) (“Conpliance with the COA requirenent of
28 U.S.C. § 2253(c) is jurisdictional, and the lack of a ruling on
a COA in the district court causes this court to be wthout
jurisdiction to consider the appeal.”); Witehead v. Johnson, 157
F.3d 384, 387-88 (5th Cr. 1998) (consideration of nerits of issue
not addressed in district court’s COA determ nation “would run
afoul of the requirenent that initially the district court deny a
COA as to each issue presented by the applicant”); Miniz V.
Johnson, 114 F.3d 43, 45 (5th CGr. 1997) (“district court nust deny
the COA before a petitioner can request one fromthis court”; COA
whi ch does not specify issues warranting appellate review “is
insufficient to vest jurisdiction in this court”). Mreover, in
addition to not seeking a COAin district court on the Brady cl aim
that is the subject of issue 8 in Delk’s COA application here, the
Brady claimwas not raised in district court as a ground for habeas
relief. See Beazley v. Johnson, 242 F.3d 248, 271 (5th Cr.)

(habeas claim not raised in district court cannot be considered

when raised for first tine on appeal ), petition for cert. filed,

E.g., Burt v. Ware, 14 F.3d 256, 257 (5th Gir. 1994).
6



USLW __ (US 13 June 2001) (No. 00-10618). Accordingly, we
consi der Delk’s COA requests only for issues 1, 2, 5, and 7.3
1.

Because Del k sought appell ate review of the denial of habeas
relief after the effective date of the Antiterrorismand Effective
Death Penalty Act of 1996 (AEDPA), “the right to appeal is governed
by the certificate of appealability (COA) requirenents now found at
28 U.S.C. 8§ 2253(c)”. Slack v. McDaniel, 529 U S. 473, 478 (2000).
To obtain a COA, Delk nust nake “a substantial show ng of the
denial of a constitutional right”. 28 US. C 8§ 2253(c)(2). For
that showi ng, Delk nust denonstrate “reasonable jurists could
debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further”. Slack, 529 U S at 484 (internal quotation marks
omtted). For clains as to which the district court denied relief
on the nerits, he “nust denonstrate that reasonable jurists would
find the district court’s assessnent of the constitutional clains
debat able or wong”. | d. To the extent the district court

rejected a claim on procedural grounds wthout reaching the

3In the alternative, even assum ng the six new COA requests
are subsuned within those presented to the district court, we would
not grant a COA for any of them essentially for the reasons stated
in the denial by the district court of habeas relief on these or
simlar issues, and because Delk fails to satisfy the standards for
granting a COA, discussed infra.



underlying constitutional issue, Del k nust show “jurists of reason
woul d find it debatable whether the petition states a valid claim
of the denial of a constitutional right and ... jurists of reason
would find it debatable whether the district court was correct in
its procedural ruling”. Id.

“[T] he determ nation of whether a COA should issue nust be
made by viewing [Delk]’s argunents through the lens of the
deferential schene laid out in 28 U S.C. § 2254(d)”. Barrientes v.
Johnson, 221 F.3d 741, 772 (5th Gr. 2000), cert. dism ssed, 121 S
Ct. 902 (2001). When a clai mhas been adjudicated on the nerits in
state court, a federal habeas court nust defer to the state court’s
decision unless it “[is] contrary to, or involve[s] an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprene Court of the United States; or ... [is] based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the State court proceeding”. 28 U S . C 8§ 2254(d)(1)
& (2).

A decision is “contrary to ... clearly established Federa
| aw, as determ ned by the Suprene Court of the United States ... if
the state court arrives at a concl usion opposite to that reached by
th[e] Court on a question of law or if the state court decides a
case differently than th[e] Court has on a set of materially
i ndi stingui shable facts”. WIllians v. Taylor, 529 U S. 362, 412-13

(2000). A decision “invol ve[s] an unreasonable application of []



clearly established Federal | aw, as determ ned by the Suprene Court
of the United States ... if the state court identifies the correct
governing legal principle from th[e] Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s
case”. |ld. A state court’s findings of fact are presuned to be
correct unless the petitioner rebuts the presunption by “clear and
convincing evidence”. 28 U S.C. 8§ 2254(e)(1).
A

COA request 1 concerns Delk’s claimthat the Court of Crim nal
Appeal s’ post-conviction refusal to fund a thorough nental health
exam nation denied himfull and fair consideration of his claimof
i nconpetence to proceed at state habeas, which rendered the state
evidentiary record inconplete and unreliable, and its conpetence-
finding unworthy of deference.

The state habeas court found Del k did not neet his burden of
proving he was either inconpetent to assist his habeas counsel or
had insufficient ability to wunderstand either factually or
rational ly the proceedi ngs agai nst him The district court adopted
the magistrate judge's recommendation that this finding was not
unreasonable, in the Iight of the evidence presented at the state
habeas evidentiary hearing, including: Del k has a history of
mani pul ation; he finds it in his best interest to appear
i nconpet ent when an audi ence is avail able; and, if he wishes to do

so, he has the ability to consult with his | awer with a reasonabl e



degree of rational understanding. The district court concluded:
Del k was given an adequate opportunity to present his factua
clains to the state court; and the state habeas court’s finding
that Del k was conpetent to proceed at state habeas was supported by
testinony at the state habeas evidentiary hearing, which
denonstrated Delk is coherent when he wants to be and has been
di agnosed as feigning nental illness in order to avoid execution.
Delk is not entitled to a COA on this claimbecause he has not
denonstrated that “reasonable jurists would find the district
court’s assessnent of [this] clainf] debatable or wong”. Slack,
529 U.S. at 484. He cites no authority for the proposition that
the Constitution requires a death row inmate to be nentally
conpetent to assist counsel in pursuing state habeas relief or to
participate in state habeas proceedi ngs. Along this line, our
court has noted that the Suprene Court has not mandat ed addition of
an “assi stance prong” to the standard for determ ni ng conpetency to
be execut ed. See Barnard v. Collins, 13 F.3d 871, 877 n.4 (5th
Cr.), cert. denied, 510 U S. 1102 (1994). Therefore, Del k seeks
t he announcenent of a new rule of crimnal procedure which cannot
be applied retroactively on collateral review (Teague-barred)
See, e.g., Caspari v. Bohlen, 510 U S. 383, 389 (1994) (federa
court may not grant “habeas relief to a state prisoner based on a

rul e announced after his conviction and sentence becane final”);
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Teague v. Lane, 489 U S. 288, 310 (1989) (plurality). Delk does
not claiman exception to this nonretroactivity principle.

Al t hough the state habeas court conducted an evidentiary
hearing to determ ne Del k’s conpetency to proceed at state habeas,
it was not constitutionally required to do so. Accordingly, Delk
is not entitled to a COA on the ground that the state court’s
conpetency finding is not entitled to deference because of the | ack
of adequate funding for a thorough nental health exam nation,
because al |l eged deficiencies in state habeas proceedings are not a
basis for federal habeas relief. See N chols v. Scott, 69 F.3d
1255, 1275 (5th Gr. 1995) (“An attack on a state habeas proceedi ng
does not entitle the petitioner to habeas relief in respect to his
conviction, as it is an attack on a proceeding collateral to the
detention and not the detention itself.” (enphasis added; i nternal
quotation marks and citation omtted)), cert. denied, 518 U. S. 1022
(1996); Duff-Smith v. Collins, 973 F.2d 1175, 1182 (5th Cir. 1992)
(“infirmties in state habeas proceedi ngs do not constitute grounds
for federal habeas relief” (enphasis added)), cert. denied, 507
U S. 1056 (1993).

B

COA request 2 concerns Delk’s related claimthat the district
court erred by refusing to fund a nental health exam nation and
conduct an evidentiary hearing to determne his conpetency to

participate in federal habeas proceedi ngs. He mai ntains such a

11



hearing is required by Mata v. Johnson, 210 F.3d 324 (5th CGr.
2000) .

The district court adopted the nmagistrate judge's
recommendation that Delk’s claim of inconpetence to assist his
attorney in the federal proceeding could be resolved on the basis
of the state court’s findings. |In denying a COA for this claim
the district court noted that the evidence presented by Delk did
not raise a bona fide doubt as to his conpetency, and stated that
Del k had not denobnstrated “why a reasonable person mght find”
ot herw se.

Delk is not entitled to a COA on this clai mbecause he has not
denonstrated that “jurists of reason wuld find it debatable
whet her the petition states a valid claim of the denial of a
constitutional right and ... whether the district court was correct
inits procedural ruling”. Slack, 529 U S. at 484. As is the case
in regard to his claimregarding conpetency to proceed at state
habeas, Delk cites no authority holding that the Constitution
requires a death row inmate to be nentally conpetent to assist
counsel in pursuing federal habeas relief; therefore, this claimis
al so Teague- barred.

Contrary to Del k’s assertion, Mata does not nmandate a federal
evidentiary hearing on his claimof inconpetency to participate in
federal habeas proceedings. WMata dealt with “whether the district

court conducted a constitutionally adequate fact-findinginquiryto

12



make a reliable determnation of Mata s conpetency to abandon
collateral review of his capital nurder conviction and sentence”.
Mata, 210 F.3d at 327. Mata applied Supreme Court precedent
requiring that a habeas petitioner be conpetent to abandon
collateral reviewin a capital case. |d. at 327-28. There is no
simlar constitutional requirenent that a petitioner be conpetent
to participate in a federal habeas proceeding; accordingly, the
district court was not required to conduct an evidentiary hearing
on Del ks conpetence to participate. See Hi cks v. Wainwight, 633
F.2d 1146, 1150 (5th Gr. Unit B 1981) (“Wen the only question is
| egal rather than factual no evidentiary hearing is needed.”),
quoted in Barrientes, 221 F.3d at 770.
C.

Del ks COA request 5 concerns his claimthat the trial court
violated his Sixth and Fourteenth Arendnent rights by excusing for
cause nine venire nenbers on the ground that they could not inpose
death as a penalty.

“[T] he proper standard for determ ning when a prospective
juror may be excluded for cause because of his or her views on
capital punishnent ... is whether the juror’s views would prevent
or substantially inpair the performance of his duties as ajuror in
accordance with his instructions and his oath”. VWi nwi ght v.
Wtt, 469 U S. 412, 424 (1985) (internal quotation nmarks omtted).

A venire nenber’s being excused for cause is aninplicit finding of

13



bi as, which is presunptively correct under 28 U S.C. 8§ 2254(e)(1).
See id.; see also MFadden v. Johnson, 166 F.3d 757, 758 (5th
Cr.), cert. denied, 528 U S. 947 (1999); WIllianms v. Collins, 16
F.3d 626, 633 (5th Gir.), cert. denied, 512 U.S. 1289 (1994).

The state habeas court found Delk failed to nmeet his burden of
provi ng the nine venire nenbers had not disqualified thensel ves by
their statenents to the trial judge, considered in the context of
t hei r acconpanyi ng deneanor and vocal inflections, that, because of
their views on capital punishnment, they could not answer the
speci al issues affirmatively based on the evidence. The district
court denied relief on this claimbecause the record denonstrated
the nine were properly excused because they could not follow the
I aw.

Delk is not entitled to a COA for this claimbecause he has
not denonstrated that “reasonable jurists would find the district
court’s assessnent of [this] clainf] debatable or wong”. Slack,
529 U.S. at 484. As the district court noted, the record supports
the trial court’s presunptively-correct, inplicit finding that the
ni ne unanbi guously stated they would not admnister a death
sentence under any circunstances. Del k has not rebutted these
presunptively-correct findings, nor has he denonstrated the state
trial court’s rulings were “based on an unreasonabl e determ nati on
of the facts in |ight of the evidence presented in the State court

proceeding”. 28 U . S.C. 8§ 2254(d)(2).

14
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Del ks COA request 7 concerns his claim that the Court of
Crimnal Appeals’ refusal, at state habeas, to fund needed
di scovery and to conpel the attendance of Tina Delk, Richard Frye,
and the prosecutor’s fornmer investigator at the state habeas
evidentiary hearing denied himfull and fair consideration of his
Brady and Strickland clainms, which rendered their denial unworthy
of deference by the district court.

Del k’s Brady claim asserted in his state habeas application,
but not as a ground for federal habeas relief, was: t he
prosecution failed to disclose that Florida authorities did not
intend to prosecute Delk for the Florida nmurder which Tina Del k had
reported to them and this could have been used to inpeach Tina
Delk’s testinony at the penalty phase (that Delk told her he had
commtted that nurder). During the state habeas proceedi ng, Delk
expanded his Brady claim to include allegations that the
prosecution failed to disclose Tina Delk had been a child
prostitute with nental problens.

Among the Strickland clains asserted by Delk in his state
habeas application, and as grounds for federal habeas relief, were
that counsel rendered ineffective assistance: at voir dire, by
failing to attenpt to rehabilitate the nine persons excused for

cause; and at the penalty phase, by failing to i nvestigate both the

15



backgrounds of the State’'s wi tnesses for inpeachnent material and
Del ks nental health.

The state habeas court found: Delk’'s “wit counsel’s efforts
to induce the Court to issue bench warrants, subpoenas and to
aut hori ze[] out of state depositions for the stated purpose of
obtaining ‘inpeachnent information” about state w tnesses, have
never been acconpani ed by any representation or allegation by wit
counsel that would lead a rational [trier] of the facts to believe
that these efforts are anything nore than a ‘fishing expedition”
and Del k did not satisfy his burden of proving the State failed to
furnish himw th adequate financial resources totinely investigate
and present his clains. |t concluded that trial courts in post-
convi cti on habeas proceedi ngs are not required to conpel attendance
or testinony of witnesses who testified at trial, absent a show ng
they “have testinmony to offer which would if taken as true
establish grounds for habeas relief”.

Regarding Delk’s claim that the Texas state courts did not
adequately fund his habeas proceeding to allow full devel opnment of
the record, the magi strate judge recommended a constitutional claim
was not stated. The district court adopted that recomendati on,
and also denied Delk’s request for an abatenent of the federa
proceeding until his counsel had additional tine to conplete
background investigations of Frye and Tina DelKk. The district
court observed: Delk was given an adequate opportunity to present
any factual clains in state court; his clains were the subject of

16



a state evidentiary hearing; and no further discovery was
necessary.

Delk is not entitled to a COA for this claimbecause he has
not denonstrated “reasonable jurists would find the district
court’s assessnent of [this] clainf] debatable or wong”. Slack,
529 U.S. at 484. As discussed supra, infirmties in state habeas
proceedi ngs do not constitute grounds for federal habeas relief.
In any event, the state court’s refusal to all ow discovery for this
claim or to finance a Chicago-area investigation of the
backgrounds of Tina Del k and Frye, was not unreasonable, because
Del k’s claimthat discovery and funding of such an investigation
would likely reveal nore wuseful inpeachnent information 1is
specul ative. See Murphy v. Johnson, 205 F.3d 809, 814 (5th Gr.)
(“Al'legations that are nerely ‘conclusionary’ or are purely
specul ative cannot support a Brady claim”), cert. denied, 121 S.
Ct. 380 (2000); see also id. at 816-17 (federal rules governing 8§
2254 cases do not “authorize fishing expeditions”).

L1l

For the foregoing reasons, a COAis

DENI ED.
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