IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41434
Conf er ence Cal endar

ESTEBAN RAM REZ HERNANDEZ,
Pl ai ntiff-Appellant,
ver sus
CARCL D. GUNTER, Patient Care Coordi nator; DAVID
M FONTER , Physician Assistant; K C. LOVE, Doctor
H. CLAYTON, Doctor; PAT CALCATE, Patient Liaison,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-Cv-310

 June 18, 2001
Bef ore WENER, DeMOSS, and DENNIS, G rcuit Judges.
PER CURI AM *
Est eban Ram rez Hernandez (Ramrez), Texas inmate #763315,
appeals fromthe magistrate judge’'s dism ssal as frivolous of his
civil rights conplaint. Ramrez proceeded to final judgnment

before the magi strate judge. See 28 U S.C. 8 636(c). W review

for an abuse of discretion. See Berry v. Brady, 192 F. 3d 504,

507 (5th Cr. 1999).
For the first tinme on appeal, Ramrez argues that the

defendants were deliberately indifferent to his nedical needs by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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| eaving himat his assigned job in a netal fabrication
environment. He asserts that the noise in the work environnment
was harnful to his ear condition and hindered any recovery. W
do not consider this new issue raised for the first tine on

appeal. See Leverette v. lLouisville Ladder Co., 183 F.3d 339,

342 (5th GCr. 1999).

Al t hough Ram rez contends that the defendants were
deli berately indifferent to his nedical needs, he admts that he
received nedical treatnent. As he asserted before the nagistrate
judge, Ram rez bases his contention of deliberate indifference on
the lack of imedi ate nedical care for his ear problemand on the
| ack of success by the doctors in treating his chronic ear
condition. Ramrez's allegations neither rise to the | evel of
constitutional tort nor constitute deliberate indifference. See

Farner v. Brennan, 511 U S. 825, 837 (1994); Harris v. Hegmann,

198 F.3d 153, 159 (5th G r. 1999).
The magi strate judge did not abuse his discretion in
dismssing Ramrez's conplaint as frivolous. See Berry, 192 F. 3d

at 507. This appeal is wthout arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr
1983). The appeal is DISM SSED as frivolous. See 5TH CR.
R 42.2.

This court’s dism ssal counts as Ramrez' s second strike
pursuant to 28 U.S.C. 8§ 1915(g); the first strike arising from

the dismssal in the district court. See Adepegba v. Hammons,

103 F. 3d 383, 388 (5th GCr. 1996). |If Ramrez accunul ates three

strikes, he may not proceed in fornma pauperis in any civil action
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or appeal filed while he is incarcerated or detained in any
facility unless he is in inmnent danger of serious physical
injury. See 28 U S. C 8 1915(g). Ramrez is cautioned to review
any pendi ng appeals to ensure that they do not raise frivol ous

I ssues.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



