IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41441
Conf er ence Cal endar

ERNEST GUERRA,
Pl ai ntiff-Appellant,
ver sus
BETTY JESTER, RN. CLI FFORD R. ENGLI SH, LVN:;
REG NALDO STANLEY, Medical Director:; TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE PRI SON SYSTEM

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:00-Cv-132

~ Cctober 26, 2001
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Ernest CGuerra (TDC) # 642307) appeals the district court’s

dism ssal as frivolous of his pro se and in forma pauperis (IFP)

civil rights conplaint wherein he asserted that the defendants
used “excessive force” against himby putting sone sort of
chemcal in his food and that he was denied nedical treatnent on
various occasions. The district court determ ned that the

conplaint was frivol ous after conducting a hearing pursuant to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985). GCuerra tinely

appeal ed and was granted | eave to appeal |FP
CGuerra’s own testinony at the Spears hearing rebuts his

assertion that he was deni ed nmedi cal care. See Denton V.

Her nandez, 504 U.S. 25, 32-33 (1992). Moreover, none of his
allegations relate to a nedical condition that posed a

substantial risk of serious harm See Farner v. Brennan, 511

U S 825, 847 (1994). Wth regard to the food-tanpering
allegation, the district court gave CGuerra the opportunity to
present additional facts which supported his food-tanpering
clains. Not only did Guerra fail to support his claim he
admtted that he was only guessi ng when he speculated that his
medi cal conditions were the result of the alleged poisoning. W
reject GQuerra’s attenpts to set forth a nunber of clains relating
to incidents which occurred after he was transferred fromthe

Telford Unit. See Douglass v. United Servs. Auto Ass’'n, 79 F.3d

1415, 1428 (5th Gr. 1996) (en banc).
CGuerra’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH QR
R 42.2. The dismssal of this appeal and the dism ssal as
frivolous by the district court each count as a “strike” for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387-88 (5th Gr. 1996). Cuerra therefore has two
“strikes” under 28 U S.C. 8§ 1915(g). W caution Guerra that once
he accunul ates three strikes, he may not proceed IFP in any civil

action or appeal filed while he is incarcerated or detained in
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any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(g). All outstanding
noti ons are DENI ED.

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED; MOTI ONS DENI ED.



