IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41469

Summary Cal endar

CAROL MYERS,
Pl ai ntiff-Appellant,

ver sus

EMPLOYERS | NSURANCE OF WAUSAU, A MUTUAL COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(1: 00-CV-172)

June 29, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Carol Mers appeals the district court’s order granting
summary judgnent to Enployers Insurance on statute of limtations
grounds. Having reviewed her argunents, we agree with the judgnent
of the district court.

Myers suffered a workplace injury and filed a worker’s
conpensation claim Parts of her claimwere denied. She initiated

an adm nistrative dispute resol ution proceeding through the Texas

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Wor ker’ s Conpensati on Conm ssion, and as a result her clainms were
eventual |y approved. Mers then sued, claimng that the delay in
treat nent exacerbated her injury.

The district court granted summary judgnent to Enployers
| nsurance on the grounds that the statute of limtations had run on
Myers’s claim The applicable statute of |imtations is two
years.! Mers filed her lawsuit nore than two years after her
benefits were initially denied, but less than two years after the
conclusion of her adm nistrative proceeding. |If, therefore, the
statute of limtations began to run with the denial of benefits,
her lawsuit was untinely and the judgnent of the district court
must be affirnmed. |[If, by contrast, the statute did not begin to
run until her admnistrative renedies were exhausted, then her
lawsuit was tinely and the judgnent of the district court nust be
reversed

Under Texas |l aw, for statute of limtations purposes, “a cause
of action generally accrues at the tine when facts cone into
exi stence which authorize a claimant to seek a judicial renedy.”?
For a case challenging the denial of insurance benefits, that tine
will ordinarily be the nonent at which benefits were denied.® The

Texas worker’s conpensation schene, however, provides for an

! See Murray v. San Jacinto Agency, Inc., 800 S.W2d 826, 827
(Tex. 1991).

2 1d. at 828.
3 1d.



adm ni strative review process.* Wen a trial court hears worker’s
conpensati on cases, it does so on appeal fromthe decision of the
adm ni strative agency, and only has jurisdiction to do so once the
adm ni strative renedies are conplete.®> Thus, at |east as regards
a claimfor denial of benefits, a plaintiff is only authorized to
seek a judicial renedy once her admnistrative renedies are
exhaust ed.

The question raised by this case is whether or not the sane
rule should apply to clains other than those for benefits deni ed.
Myers seeks to recover damages for bad faith denial of coverage.
It is clear that the Wirker’s Conpensati on Comm ssi on cannot grant
the relief Mers seeks-the Commi ssion can only award worker’s
conpensati on benefits, and cannot award tort, contract, or punitive
damages.® On the other hand, the Conm ssion can determ ne whet her
or not Myers was entitled to benefits in the first place. Wile a

court would reviewthat determ nation de novo, the Texas statutory

4 See Continental Cas. Ins. Co. v. Functional Restoration
Assocs., 19 S . W3d 393, 396 (Tex. 2000) (defining benefits
avai |l abl e under the Texas Wirker’s Conpensation Act to include
medi cal benefits, and stating that “di sputes concerning a carrier’s
liability for benefits are resol ved through the di spute resol ution
procedures . . . involv[ing] a benefit review conference, a
contested case hearing, and an appeal to the conm ssion appeals
panel ") .

5> See Ankromv. Dall as Cowboys Football Cub, Ltd., 900 S. W 2d
75, 77 (Tex. App. - Dallas 1995).

6 See Colden v. Enployers Ins. of Wausau, 981 F. Supp. 467
(S.D. Tex. 1997).



schene clearly contenplates that the Comm ssion will decide in the
first instance.

The Texas Suprenme Court has not passed on the question of
whet her a plaintiff nust exhaust her adm nistrative renedi es before
pursuing clainms for relief not grantable by the Conm ssion. The
Texas appellate courts are divided on the issue.’ The Fifth
Circuit, however, has nmade an Erie guess. |In Northw nds Abat enent,
Inc. v. Enployers Insurance of Wusau,® we held that where the
Wor ker’ s Conpensation Comm ssion “has no power to provide the
remedy sought, then, exclusive jurisdiction cannot rest in that
body.”® W therefore held that a district court nmay take origina
jurisdiction over such a claimbefore the adm nistrative renedies
are exhausted. ' |n order to protect the statutory schene providi ng
for the Comm ssion to determ ne sone issues in the first instance,
we instructed the district court to hold the case in abeyance until

the adm nistrative proceeding was conplete. W reaffirned our

" See Stonebrand Ins. Co. v. Enployers Ins. of Wausau, 974 F.
Supp. 1005, 1008-09 (S.D. Tex. 1997) (collecting Texas cases),
aff’d, 139 F.3d 1052 (5th G r. 1998).

8 69 F.3d 1304 (5th Cr. 1995).

°1ld. at 1310.

0 1d. at 1310-11.

1 ]d. at 1311.



guess in Stonebrand | nsurance Conpany v. Enployers I|nsurance of
Wausau. 12

Those decisions control until such tinme as the Texas Suprene
Court speaks to this issue. Accordingly, we hold that Myers was
aut hori zed to seek a judicial renedy for tort and ot her danages as
soon as her benefits were wongfully denied. Her obligation to
exhaust adm nistrative renedies applied only to her claimfor the
benefits thenselves. The statute of |imtations therefore expired
before Myers filed her suit, and the district court was correct to
so hol d.

AFFI RVED.

12139 F.3d 1052, 1055 (5th G r. 1998).
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