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PER CURIAM:*

Carol Myers appeals the district court’s order granting

summary judgment to Employers Insurance on statute of limitations

grounds.  Having reviewed her arguments, we agree with the judgment

of the district court.

Myers suffered a workplace injury and filed a worker’s

compensation claim.  Parts of her claim were denied.  She initiated

an administrative dispute resolution proceeding through the Texas
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Worker’s Compensation Commission, and as a result her claims were

eventually approved.  Myers then sued, claiming that the delay in

treatment exacerbated her injury.

The district court granted summary judgment to Employers

Insurance on the grounds that the statute of limitations had run on

Myers’s claim.  The applicable statute of limitations is two

years.1  Myers filed her lawsuit more than two years after her

benefits were initially denied, but less than two years after the

conclusion of her administrative proceeding.  If, therefore, the

statute of limitations began to run with the denial of benefits,

her lawsuit was untimely and the judgment of the district court

must be affirmed.  If, by contrast, the statute did not begin to

run until her administrative remedies were exhausted, then her

lawsuit was timely and the judgment of the district court must be

reversed.

Under Texas law, for statute of limitations purposes, “a cause

of action generally accrues at the time when facts come into

existence which authorize a claimant to seek a judicial remedy.”2

For a case challenging the denial of insurance benefits, that time

will ordinarily be the moment at which benefits were denied.3  The

Texas worker’s compensation scheme, however, provides for an
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administrative review process.4  When a trial court hears worker’s

compensation cases, it does so on appeal from the decision of the

administrative agency, and only has jurisdiction to do so once the

administrative remedies are complete.5  Thus, at least as regards

a claim for denial of benefits, a plaintiff is only authorized to

seek a judicial remedy once her administrative remedies are

exhausted.

The question raised by this case is whether or not the same

rule should apply to claims other than those for benefits denied.

Myers seeks to recover damages for bad faith denial of coverage. 

It is clear that the Worker’s Compensation Commission cannot grant

the relief Myers seeks–the Commission can only award worker’s

compensation benefits, and cannot award tort, contract, or punitive

damages.6  On the other hand, the Commission can determine whether

or not Myers was entitled to benefits in the first place.  While a

court would review that determination de novo, the Texas statutory
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scheme clearly contemplates that the Commission will decide in the

first instance.

The Texas Supreme Court has not passed on the question of

whether a plaintiff must exhaust her administrative remedies before

pursuing claims for relief not grantable by the Commission.  The

Texas appellate courts are divided on the issue.7  The Fifth

Circuit, however, has made an Erie guess.  In Northwinds Abatement,

Inc. v. Employers Insurance of Wausau,8 we held that where the

Worker’s Compensation Commission “has no power to provide the

remedy sought, then, exclusive jurisdiction cannot rest in that

body.”9  We therefore held that a district court may take original

jurisdiction over such a claim before the administrative remedies

are exhausted.10  In order to protect the statutory scheme providing

for the Commission to determine some issues in the first instance,

we instructed the district court to hold the case in abeyance until

the administrative proceeding was complete.11  We reaffirmed our
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guess in Stonebrand Insurance Company v. Employers Insurance of

Wausau.12

Those decisions control until such time as the Texas Supreme

Court speaks to this issue.  Accordingly, we hold that Myers was

authorized to seek a judicial remedy for tort and other damages as

soon as her benefits were wrongfully denied.  Her obligation to

exhaust administrative remedies applied only to her claim for the

benefits themselves.  The statute of limitations therefore expired

before Myers filed her suit, and the district court was correct to

so hold.

AFFIRMED.


