IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50016
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BENJAM N DELGADO NAVEJAR, JR.,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-90-CR-170-ALL
‘Septenber 14, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Benj am n Del gado Navej ar, Jr., appeals his guilty-plea
convictions of distribution of heroin, in violation of 21 U S. C
8§ 841(a)(1l) (Count 1), and carrying a firearmduring a drug-
trafficking offense, in violation of 18 U S.C. § 924(c) (1) (Count
2). The district court permtted this out-of-tinme appeal after
Navej ar successfully argued in a 28 U . S.C. § 2255 coll ateral

proceedi ng that his appointed attorney had perforned

ineffectively by failing to file an appeal on his behalf.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Navej ar contends that his guilty plea was entered
involuntarily because his plea agreenent contai ned a paragraph
that amounted to an “illusory” prom se that Count 3 of the
i ndi ctment woul d be dism ssed. Count 3 charged Navejar with
being a felon in possession of a firearm in violation of 18
US C 8 922(g), and wth an acconpanying Arned Career Crim nal
Act (“ACCA”) sentencing enhancenent under 18 U S.C. 8§ 924(e).
When a defendant is induced “by deception, an unfulfill able
prom se, or msrepresentation to enter a plea of guilty,” the
pl ea “does not neet the standard for voluntariness articul ated by

the Suprenme Court,” and the plea is rendered involuntary. United

States v. Amaya, 111 F.3d 386, 389 (5th Cr. 1997).

Navej ar does not suggest that the plea-agreenent paragraph
contained fal se statenents, that it msrepresented the facts of
the case or the law applicable to it, or that Count 3 was not in
fact dism ssed. |Instead, he appears to contend that the
paragraph was illusory because it prom sed a sentencing benefit
when t he paragraph, even after being carried out, did not affect
his overall sentence. Navejar overlooks the fact that the
di sm ssal of an indictnment count was itself a benefit to him
even if it did not affect his overall sentence.

Mor eover, Navejar has not convincingly supported his
concl usi onal assertion that this paragraph “induced” his decision
to plead guilty. That decision appears to have been induced
i nstead by the agreenent between hinself and the Governnent that
he woul d receive a total sentence of 270 nonths in prison and by

the Governnent’s indication that it would nove for a FED. R CR M
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P. 35(b) downward departure if Navejar, in the Governnent’s
estimation, provided substantial assistance to the Governnent in
the investigation or prosecution of another person. Navejar’s

i nvoluntary-guilty-plea claimis neritless.

AFF| RMED.



