IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50032
Conf er ence Cal endar

LEO J. SMOOT,
Pl ai ntiff-Appellant,
ver sus

KATHLEEN FORRESTER, al so known as FNU Forrester,
Oficer,

Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W99-CV-114
~ June 13, 2000
Before JOLLY, DAVIS, and STEWART, Crcuit Judges.
PER CURI AM *

Leo Jesse Snoot, Texas prisoner # 643146, has filed a notion
for leave to proceed in forma pauperis (“IFP’) on appeal. By
moving for I FP, Snoot is challenging the district court’s
determ nation that | FP should not be granted on appeal because
his appeal fromthe district court’s dismssal of his civil-
rights conplaint, filed pursuant to 42 U . S.C. § 1983, was not
taken in good faith. See Baugh v. Taylor, 117 F. 3d 197, 202 (5th

Cr. 1997). Qur review of the record and pl eadi ngs i ndi cates

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that the district court did not err in dismssing Snmoot’s
conplaint as barred by res judicata. Snoot’s appeal fromthe

di sm ssal of his conplaint |acks arguable nerit, and the district
court did not err in finding that the instant appeal was not

taken in good faith. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983)(lack of nonfrivol ous issue on appeal precludes
finding of “good faith” for purposes of 28 U S.C. § 1915 and FED.
R APP. P. 24).

Accordingly, Snoot’s notion for |eave to proceed | FP on
appeal is DENIED, and his appeal is DI SM SSED as frivol ous. See
Baugh, 117 F.3d at 202 n.24; 5THQR R 42.2. The dism ssal of
this appeal as frivolous counts as a “strike” for purposes of 28
US. C 8§ 1915(g), as does the dism ssal of his 8§ 1983 conpl ai nt
in district court. See Adepegba v. Hammons, 103 F. 3d 383, 385-87

(5th Gr. 1996). If he accunul ates one nore “strike” under
8§ 1915(g), he will not be able to proceed IFP in any civil action
or appeal filed while he is incarcerated or detained in any
facility unless he is under inm nent danger of serious physical
injury. See 8§ 1915(9).

| FP MOTI ON DENI ED; APPEAL DI SM SSED.



