IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50105
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JACKSON AYCBAM OLANI YI - OKE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-98-CR-81-1-SS
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *
Jackson Ayobam d aniyi - ke appeal s the sentence he received

after his case was renmanded for resentencing in United States v.

daniyi-Cke, 199 F.3d 767 (5th Cr. 1999). He contends that the

district court erred by declining to hold a hearing regarding the
applicability of a dowmward departure based upon mtigating
circunstances prior to his resentencing. As the issue of a
downward departure is beyond the scope of remand, the district
court did not err in refusing to hold a sentencing hearing. See

United States v. Marnolejo, 139 F.3d 528, 530-31 (5th Cr. 1998).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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d aniyi-Cke al so asserts that his counsel at sentencing was
ineffective for failing to nove for the aforenenti oned downward
departure at the first sentencing hearing. However, in the
present state of the record, we could only speculate as to the

reasons for any of counsel’s actions and om ssions. See United

States v. Thonmas, 12 F.3d 1350, 1368 (5th Gr. 1994). He may

raise this issue in an appropriate proceedi ng under 28 U S. C. 8§
2255. 1d.
Accordi ngly, the judgnent is AFFI RVED



