IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50126
Summary Cal endar

RODERI CK LYN BARNES,
Pl ai ntiff-Appellant,
vVer sus
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 99- CV-58

Septenber 29, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Roderi ck Lyn Barnes, TDC) #607656, has filed an application
for leave to proceed in forma pauperis (IFP) on appeal, follow ng
the district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint.
By noving for IFP, Barnes is challenging the district court’s

certification that |IFP should not be granted on appeal because

his appeal is not taken in good faith. See Baugh v. Taylor, 117

F.3d 197, 202 (5th Gr. 1997). Barnes argues that the district
court erred in construing his conplain as arising out of 42

U S C 8 1983 because the loss of his trusty class status

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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affected his rel ease date and deprived hi mof the accrual of
extra good tinme credits, that the district court erred by
applying the incorrect law in deciding that Barnes failed to
state a claim and that the district court abused its discretion
in denying his notion to anend.

The district court erred when it construed Barnes’ claimas
com ng under 8§ 1983 because Barnes’ claimshould have been

construed as a 28 U. S.C. § 2254 petition for wit of habeas

corpus. See Malchi v. Thaler, 211 F.3d 953, 956 (5th G r. 2000).
The district court did not err in finding that Barnes failed to
state a cl aimbecause a prisoner does not have a constitutionally
cogni zable claimfor the right to a particular tine-earning
status. See |d. at 959. The district court did not abuse its

di scretion in denying Barnes’ notion to anend because the

anmendnent woul d have been futile. See FDIC v. Conner, 20 F. 3d

1376, 1385 (5th Gr. 1994).

The district court’s certification that Barnes’ appeal was
not taken in good faith was not error, and the appeal is
di sm ssed. See Baugh, 117 F.3d at 202 and n. 24.
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