IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50143
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ERI C RASHAD JONES, al so known as Eric Jones,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 99-CR-82-2

Septenber 21, 2000
Before SM TH, BENAVI DES, and DENNI'S, G rcuit Judges
PER CURI AM *

Eri ¢ Rashad Jones appeals his sentence follow ng his
convictions for conspiring from August 1, 1999, to August 11
1999, to possess with the intent to distribute cocai ne base and
for aiding and abetting his coconspirator’s August 11, 1999,
possession with the intent to distribute cocai ne base. Jones
asserts that the district court erred in attributing 439.32 grans
of cocaine base to himfor sentencing purposes and in assigning a

crimnal history point for his prior conviction for possession of

drug paraphernali a.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Specifically, Jones argues: that the 119.32 grans of
cocai ne base and the cash equivalent of 32 grans of cocai ne base
sei zed on March 28, 1999, were not relevant to his August 1999
conspi racy because they were not possessed during the course of
the conspiracy and their possession was not foreseeable to the
conspirators; that the cash equivalent of 118 grans of cocaine
base sei zed on August 11, 1999, was not relevant to Jones’
convictions, as the presentence report (“PSR’) found that the
cash was owed to a different drug supplier for powder cocai ne;
and that Jones should not have been attributed the 170 grans of
cocai ne base he allegedly provided to his coconspirator in 1999
because his coconspirator’s statenents were uncorroborat ed.

The district court did not clearly err in adopting the PSR s
findings, which establish that the disputed quantities of cocaine
base and cash were the result of drug activity that occurred
regularly, was simlar to, and was close in tine to the drug

activity for which Jones was convicted. See United States v.

Bryant, 991 F.2d 177, 177 (5th Gr. 1993); United States V.

Vital, 68 F.3d 114, 120 (5th Cr. 1995). Thus, these quantities
of cocai ne base and cash resulted fromrel evant conduct and were
properly attributed to Jones for sentenci ng purposes. See

US S G 8 1Bl1.3(a)(2); United States v. Bethley, 973 F.2d 396

401 (5th Gr. 1992); United States v. MCaskey, 9 F.3d 368, 375

(5th Gr. 1993).
Jones’ remaining drug-quantity argunents were not urged in
the district court and are therefore reviewed for plain error.

See United States v. Krout, 66 F.3d 1420, 1434 (5th Cr. 1995).
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Under plain-error review, this court may address an issue only
if: (1) there was an error, (2) the error was clear or obvious,
and (3) the error affected the defendant’s substantial rights.

See United States v. Harris, 104 F.3d 1465, 1472 (5th Gr. 1997).

Because the forfeited argunents all raise questions of fact that
the district court could have resolved at sentencing, the
asserted errors are not plain and are not be reviewed by this

court. See Vital, 68 F.3d at 1109.

Jones finally contends that he should not have been assi gned
a crimnal history point for his prior offense of possession of
drug paraphernalia. Assum ng arguendo that the district court
erred in assigning a crimnal history point for this prior
conviction, the error is harmess. Even if the point were
subtracted fromJones’ crimnal history score of three, his
crimnal history category, and thus his guideline sentencing

range, would remai n unchanged. See Ch.5, Pt. A, see also Bryant,

991 F.2d at 178 n.9.
The judgnent of the district court is AFFI RVED



