IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50159
Conf er ence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
JOEL MATA- GOVEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-99-CR-592-1
" Decenmber 13, 2000

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Joel Mata-CGonez (“Mata”)
argues that the district court abused its discretion in denying
his notion for extension of tinme to file an untinely notice of

appeal based on his “excusable neglect,” pursuant to FED. R APP.
P. 4(b)(4). WMata argues that his attorney’s having m stakenly
relied on the counting rule of FED. R CRM P. 45(a), rather than
the appropriate rule, FED. R App. P. 26, anpbunted to “excusable

negl ect.”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Rule 4(b)(1)(A (i), FED. R ApPP. P., provides that a notice
of appeal nust be filed in a crimnal case within ten days of
entry of judgnent. It is not disputed that Mata filed his notice
of appeal three days |ate.

“[A] msconstruction of the rules—especially when their
| anguage is plain—wll rarely satisfy the ‘excusabl e neglect’

standard.” Halicki v. Louisiana Casino Cruises, Inc., 151 F. 3d

465, 469 (5th Cr. 1998) (applying nearly identical excusabl e-
neglect rule of FED. R App. P. 4(a)(5) in civil appeal). If “the
rule at issue is unanbi guous, a district court’s determ nation
that the neglect was inexcusable is virtually unassailable.” |Id.
at 470. In a case alnost identical to this one, this court
opined that FED. R Aprp. P. 4(a)(1l)(B) and the counting rule of
FED. R App. P. 26(a) were “unanbiguous.” United States v. d ark,

51 F.3d 42, 44 (5th Gr. 1995). Accordingly, the district court
did not abuse its discretion in determning that Mata had nade no
show ng of excusabl e negl ect.
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