IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50290
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

ALFRED JOHN KI EP
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P-99-CR-154-1-F
“September 7, 2001

Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Al fred John Kiep appeals his conviction and sentence for
possession of nore than 100 kil ogranms of marijuana with intent to
distribute, in violation of 21 U S.C 8§ 841(a)(1).

Kiep contends that the evidence was insufficient to support
t he know edge el enent of his conviction, in that the marijuana
was conceal ed in a hidden conpartnent of the rented recreationa
vehicle (“RV’') Kiep was driving. The evidence was not

insufficient to support Kiep’'s conviction. See United States v.

El - Zoubi, 993 F.2d 442, 445 (5th Cr. 1993); United States v.
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Cano- Guel, 167 F.3d 900, 904 (5th Cr. 1999). The jury was
authorized to find inplausible Kiep’s story of how the marijuana
cane to be found in the RV at a Border Patrol checkpoint in

Texas. See United States v. Ranpbs-Garcia, 184 F.3d 463, 466 (5th

Cir. 1999); United States v. Jones, 185 F.3d 459, 464 (5th G

1999) (constructive possession of drugs may be shown by control

of vehicle in which drugs are conceal ed), cert. denied, 121 S.

Ct. 125 (2000).

For the first time on appeal, Kiep contends that the
prosecuti on nmade i nproper conments during its closing statenent
when it stated that he had “duped” and “used” his wife with
respect to the proposed California trip. The record suggests
that these comments were based on the evidence presented at trial
rather than that they were the prosecutor’s personal opinion of a

wtness's credibility. See United States v. George, 201 F. 3d

370, 373-74 (5th Gir.), cert. denied, 529 U.S. 1136 (2000);

United States v. Casel, 995 F.2d 1299, 1309 (5th Cr. 1993),

judgnent vacated as to codef endant on other grounds, 510 U. S.

1188 (1994). Kiep has not denonstrated plain error with respect
to this claim See United States v. Calverley, 37 F.3d 160, 162-

64 (5th Gr. 1994) (en banc).

Also for the first tine on appeal, Kiep maintains that his
trial attorney perfornmed ineffectively by m sinform ng himabout
the applicability of the “safety valve” provision, US S G
8§ 5C1.2. dains of ineffective assistance of counsel generally
may not be raised on direct appeal unless they were raised in

district court. United States v. Rivas, 157 F.3d 364, 369 (5th
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Cir. 1998). Wen such a claimis raised for the first tinme on

direct appeal, this court will reach the nerits of such claim
only ““in rare cases where the record [allows the court] to
evaluate fairly the nerits of the claim’” [d. (quoting United

States v. Higdon, 832 F.2d 312, 314 (5th Gr. 1987)). This is

not one of the “rare cases” in which the record permts this
court to address the nerits of such a claim

Finally, Kiep argues that the district court erred in not
applying the “safety valve” guideline. Aside fromthe fact that
Kiep never formally requested a “safety valve” departure in
district court, the record reflects that Kiep failed to sustain
his burden of “‘ensuring that he has provided all the information
and evi dence regarding the offense to the Governnent.” United

States v. Mller, 179 F.3d 961, 964 (5th Cr. 1999) (citation

omtted).

AFFI RVED.



