IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50359
Summary Cal endar

GREGORY THOVAS DI CKERSON
Pl ai ntiff-Appellant,
ver sus

JOHN CORNYN, Attorney Ceneral,
State of Texas; WLLIAM C. ZAPALAC,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CV-387-JN

~ Cctober 26, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Gregory Thomas Di ckerson, Texas prisoner # 592865,
chal l enges the district court’s dismssal as frivolous of his 42
US C 8 1983 lawsuit against Texas officials, asserting that the
application of the procedural bar to his prior 28 U S. C. § 2254
habeas corpus petition was error. This is the sane claim
Di ckerson raised in the prior habeas proceedings.

The district court’s dism ssal was not error because

Di ckerson’s conplaint was an attenpt to relitigate the issue of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the procedural bar and was thus a challenge to the underlying
constitutionality of his confinenent; as such, it was barred by

Heck v. Hunphrey, 512 U S. 477, 486-87 (1994). The instant

appeal is frivolous and is therefore DISM SSED. See 5th Gr. R
42. 2.

The district court’s dismssal of the |awsuit counts as a
“strike” for purposes of 28 U S.C. § 1915(g), and this court’s

dism ssal is another strike. See Adepegba v. Hammons, 103 F. 3d

383, 387-88 (5th CGr. 1996). Dickerson is CAUTIONED that if he
accunul ates three strikes, he will not be allowed to proceed |IFP
inany civil action or appeal while he is incarcerated or
detained in any facility unless he is in inmmnent danger of
serious physical injury. See § 1915(9).

APPEAL DI SM SSED.  SANCTI ONS WARNI NG | SSUED.



