IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50456
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JORGE MARTI NEZ- PEREZ

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-1713-ALL-DB

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Jorge Martinez-Perez appeals his sentence following a guilty
pl ea conviction for illegal reentry after deportation, a
violation of 8 U S.C 8§ 1326. He was sentenced pursuant to 8
US C 8 1326(b)(2) as an alien previously deported after an
aggravated felony. Martinez argues that 8 U S.C. 8§ 1326(b)(2)
defines a separate offense and includes the additional elenent of
an aggravated fel ony; because his indictnent did not include this
el ement, he argues his sentence under 8 U S.C. 8§ 1326(b)(2)

vi ol ates due process. See blue brief, 7. 1In the alternative, he
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argues that 8 U S.C. 8 1326(b)(2) is an unconstitutional
sent enci ng enhancenent.
Martinez acknow edges that his argunents are forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

seeks to preserve these issues for possible Suprene Court review

in light of Apprendi v. New Jersey, 120 S. C. 2348 (2000).

However, until overruled by the Suprenme Court, these argunents

remai n forecl osed by the decision in Al nendarez-Torres. See

United States v. Dabeit, No. 00-10065, 2000 W. 1634264, at *4

(5th Gir. Oct. 30, 2000).
AFFI RVED.



