IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50542
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
JOSE GABRI EL SALAZAR
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. P-00-CR-71-1
 March 9, 2001
Before KING Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *

José Gabriel Salazar appeals his conviction for possession
wth intent to distribute marijuana. Appellant contends that the
evi dence was insufficient to convict himbecause the Governnent
did not prove beyond a reasonabl e doubt that he actually or
constructively possessed the marijuana found in a truck
registered to his parents and occupied by his friend and a
brother-in-law. He contends that the district court abused its

discretion in instructing the jury that he could be found guilty

as an aider and abettor because he was unfairly surprised by the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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instruction and the instruction constructively anended the
i ndictment and diluted the Governnent's burden of proof.
The district court did not abuse its discretion in giving

t he ai di ng-and-abetting instruction. See United States V.

Botello, 991 F.2d 189, 191 (5th Gr. 1993); United States v.

Neal , 951 F.2d 630, 633 (5th G r. 1992). The evi dence was
sufficient for the jury to conclude that appellant aided and

abetted the possession of marijuana with the intent to distribute

it. See United States v. Wllianms, 985 F.2d 749, 753-54 (5th
Cr. 1993).
AFFI RVED.



