IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50572
Consol idated with
No. 00-50573
No. 00-50679
No. 01-50080
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
HARRY SCHREI BER

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-95-CR-130-1-JN
 April 26, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *
In these consolidated appeals, Harry Schreiber, federal
i nmat e #40454- 002, appeals the denial of his postjudgnent notion
for the production of wtness statenents (No. 00-50572), the
denial of his three notions for grand jury materials (No. 00-
50573), the denial of his FED. R CRmM P. 33 notion for a new
trial based on newy discovered evidence (No. 00-50679), and the

denial of his 18 U S.C. 8§ 3582(c)(2) notion for reduction of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentence. Schrei ber noves for sanctions against the Assistant
U S. Attorney, to have the Governnent’s brief stricken, and for
rel ease pendi ng appeal. The Governnent noves for the di sm ssal
as frivolous of Schreiber’s appeal fromthe denial of the 18
US C 8 3582(c)(2) notion. |IT 1S ORDERED that Schreiber’s
noti ons are DEN ED.

In challenging the district court’s denial of the notion
seeki ng the production of witness statenents, Schreiber fails to
provide this court with a conpliant initial brief. See FED.

R App. P. 28(a). Although Schreiber filed a reply brief, issues

raised in areply brief but not in the initial appellate brief

are deened abandoned. United States v. Bullock, 71 F.3d 171

178-79 (5th Cr. 1995). No argunent is presented for our
consideration. Consequently, appeal No. 00-50572 is DI SM SSED
for want of prosecution. See Gant v. Cuellar, 59 F.3d 523, 525

(5th Gir. 1995); see 5THCGR R 42.3.3.
In challenging the district court’s denial of his notions

seeking grand jury materials (No. 00-50573), Schreiber presents

this court with conclusional assertions of massive fraud and

fal se testinony in an effort to conduct a fishing expedition into

grand jury materials. Policy interests in the need for grand

jury secrecy do not end with the conpletion of a crimnal

prosecution. In re Gand Jury Testinony, 832 F.2d 60, 64 (5th

Cr. 1987).
Schreiber raises in his pro se reply brief issues concerning

Apprendi v. New Jersey, 120 S. . 2348 (2000), and the propriety

of the jury instructions. |Issues raised for the first tinme in a
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reply brief are not properly before this court. United States V.

Prince, 868 F.2d 1379, 1386 (5th Cr. 1989). No abuse of
discretion is denonstrated by Schreiber in the district court’s

denial of his notions seeking grand jury materials. See United

States v. Mranontez, 995 F.2d 56, 60 (5th Cr. 1993).

This appeal is without arguable nerit and thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). Appea

No. 00-50573 is DISM SSED. See 5TH QR R 42. 2.

Represented by counsel, Schreiber challenges the denial of
his FED. R CRMm P. 33 notion seeking a new trial based on newy
di scovered evidence (No. 00-50679). Schreiber does not raise
argunents concerning his alleged newly discovered evidence, and

therefore, the issue is deenmed abandoned. See Yohey v. Collins,

985 F. 2d 222, 224-25 (5th Cr. 1993). Counsel relies on Apprend
to support the argunent that Schrei ber’s sentence viol ates due
process because certain sentencing factors should have been
alleged in the indictnent but were not, and therefore, these
factors were not proved beyond a reasonabl e doubt to the jury.
Apprendi does not constitute newy discovered evidence. “A
nmotion for new trial based on any other grounds than newy
di scovered evidence nust be nade wthin seven days after verdict

or finding of guilty.” United States v. Scott, 159 F.3d 916, 925

(5th Gr. 1998). Schreiber’s Apprendi issue is not properly
before this court on the appeal fromthe denial of his Rule 33

nmotion prem sed on newy discovered evidence. See id. at 925.
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Appeal No. 00-50679 is without arguable nerit and thus is

frivolous. See Howard, 707 F.2d at 219-20. Consequently, it is

Dl SM SSED. See 5TH QR R 42. 2.

Proceeding pro se, Schreiber argues that the district court
abused its discretion in denying his 18 U S.C. § 3582(c)(2)
not i on. He asserts that Apprendi is a retroactive, clarifying
anendnent to the sentencing guidelines and that, under Apprendi,
his sentence should be reduced. He also contends that the direct
appeal is still pending -- thus he is entitled to the benefit of
Apprendi’s holding -- and that this court should remand this case
to another district court judge.

No abuse of discretion in the district court’s ruling is

denonstr at ed. See United States v. Miueller, 168 F.3d 186, 188

(5th Gr. 1999). “Section 3582(c)(2) permts a district court to
reduce a termof inprisonnent when it is based upon a sentencing
range that has subsequently been | owered by an anendnent to the
Sentencing CGuidelines, if such a reduction is consistent wth the
policy statenents issued by the Sentencing Comm ssion.” United

States v. Boe, 117 F.3d 830, 831 (5th Cr. 1997). As noted by

the Governnent in its notion to dismss, Apprendi is not an
anendnent to the guidelines, and U S.S.G § 1.Bl1.10(c) does not
list an anendnment to U.S.S.G 8§ 6A1.3 |ike an anendnent suggested
by Schreiber. Apprendi held, in addressing a state crim nal
statute, that “any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a

jury, and proved beyond a reasonabl e doubt.” Apprendi, 120 S
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Ct. at 2362-63. As for Schreiber’s contention that his direct
crimnal appeal is still pending, mandate issued June 16, 2000.

Because appeal No. 01-50080 is w thout arguable nerit, the
Governnent’s notion to dismss is GRANTED and the appeal is
DI SM SSED as frivolous. See 5THQOR R 42.2.

We caution Schreiber that any additional frivolous appeals
filed by himor on his behalf will invite the inposition of
sanctions. To avoid sanctions, Schreiber is further cautioned to
review any pendi ng appeals to ensure that they do not raise
argunents that are frivol ous.

MOTI ON TO DI SM SS GRANTED. REMAI NI NG MOTI ONS DENI ED.
APPEALS DI SM SSED.  SANCTI ON WARNI NG | SSUED.



