IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50671
Summary Cal endar

M CHAEL EDWARD DERRY

Pl ai ntiff-Appellant,
vVer sus
FNU CARR;, FNU KI NKER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-00-Cv-57

~ May 4, 2001
Before DAVIS, JONES and DeMOSS, Circuit Judges.
PER CURI AM *
M chael Edward Derry, Texas state prisoner #630520, appeal s
the district court’s dismssal without prejudice of his pro se 42
US C 8§ 1983 civil rights action against Warden Ki nker and
Assi stant Warden Carr of the Dom nguez State Jail Facility.

This court nust exam ne the basis of its jurisdiction on its

own notion if necessary. Msley v. Cozby, 813 F.2d 659, 660 (5th

Cr. 1987). Atinely filed notice of appeal is a jurisdictional

prerequisite to appellate review Dison v. Witley, 20 F.3d 185,

186 (5th Gir. 1994).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Derry’s Motion To Re-open’ ‘Mdtion For An Appeal’” was not
a sufficient notice of appeal, as it did not clearly evince

Derry’s intent to appeal. See Msley, 813 F.2d at 660. The

nmotion attenpted to justify Derry’s failure to respond to the
district court’s order, was acconpani ed by new evi dence, and
asked the district court to grant his notion to reopen and notion
for an appeal. The notion did not state that Derry sought to
appeal to this court; in fact, Derry’ s only references to an
appeal were in his descriptions of the pleading as a notion to
reopen and a notion for an appeal.

Moreover, Derry’s notion sought both reconsideration of the

district court’s judgnent and an appeal. See id.; see also

United States v. Cooper, 876 F.2d 1192, 1194 (5th G r. 1989)

(hol ding that a docunent entitled "Mtion for Rehearing and
Notice of Appeal" did not clearly evince the intent to appeal),

abrogated in part on other grounds by Smth v. Barry, 502 U S.

244, 247-49 (1992). This appeal is D SM SSED FOR LACK OF
JURI SDI CTI ON



