IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50770
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
OCTAVI O RCDRI GUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. P-00-CR-133-2-F

Septenber 27, 2001
Bef ore GARWOOD, JONES and STEWART, Circuit Judges.
PER CURI AM *

Cctavio Rodriguez appeals his convictions for aiding and
abetting the inportation and possession with intent to distribute
of cocai ne. Appellant contends that the evidence was insufficient
to sustain the convictions because the Governnent did not prove
beyond a reasonabl e doubt that he knew of the cocai ne conceal ed on

the person of his codefendant and that he intended to inport the

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



cocaine from Mexico into the United States for distribution. He
argues that the evidence gives equal or nearly equal circunstanti al
support to a theory of innocence as well as to a theory of quilt.

The evi dence was sufficient for the jury to concl ude beyond a
reasonabl e doubt that appell ant ai ded and abetted t he possessi on of
cocaine with the intent to inport and distribute it. See United
States v. Wllianms, 985 F.2d 749, 753-54 (5th Gr. 1993); United
States v. Velgar-Vivero, 8 F.3d 236, 241 (5th Gr. 1993). The
evidence showed that Rodriguez and his codefendant passenger
of fered inplausi ble and inconsistent statenents to explain their
trip to Mexico in Rodriguez’s car and the subsequent discovery of
cocai ne conceal ed on the person of the codefendant. The jury could
infer Rodriguez’'s guilty know edge from these inplausible
expl anati ons. See United States v. Diaz-Carreon, 915 F.2d 951,
954-55 (5th Gr. 1990). Wtnesses testified to Rodriguez’ s unusual
deneanor during the Custons inspection and nervousness and
evasi veness duri ng subsequent questioning; such testinony provides
further evidence fromwhich guilty know edge may be inferred. See
United States v. Otega Reyna, 148 F.3d 540, 543 (5th Cr. 1998).
A custons agent testified that the quantity of cocaine was
consistent with an intent to distribute, and, in light of the
evidence of Rodriguez’s guilty know edge, the evidence was
sufficient to prove that Rodriguez know ngly assisted in inporting

the cocaine fromMexico to the United States. See United States v.



Her nandez- Pal aci os, 838 F.2d 1346, 1349 (5th G r. 1988); Vel gar-
Vivero, 8 F.3d at 241. Al t hough Rodriguez presented testinony
supporting his theory of innocence, the jury was free to reject
this testinony, as it is the sole province of the jury to determ ne
the weight and credibility of the evidence. United States v.
Casilla, 20 F.3d 600, 602 (5th GCr. 1994). Under these
circunstances, it cannot be said that the evidence gives equal or
nearly equal circunmstantial support to guilt and to i nnocence. See
Ortega Reyna, 148 F.3d at 543.

AFFI RMED.



