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Before DAVIS, JONES and DeMOSS, Circuit Judges.
PER CURI AM *

Sanuel Clark Gallanore was convicted of capital nurder
for participating in the beating and stabbing deaths of an elderly
couple and their daughter. The Texas courts have rejected
Gal lanore’s direct appeals as well as his request for state habeas
relief. The federal district court denied Gallanore’ s request for

federal habeas relief, but granted a certificate of appealability.

Pursuant to 5TH GR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



Gal l anore now raises two challenges to his conviction: (1) the
trial court violated Gallanore’ s due process rights as defined by

Simons v. South Carolina, 512 U S. 154, 114 S. C. 2187 (1994), by

failing toinformthe jury that Gall anore was ineligible for parole
for thirty-five years; and (2) trial counsel rendered ineffective
assi stance. For the reasons that follow, we affirmthe judgnent of
the district court.
| . BACKGROUND

On March 29, 1992, @Gllanore and an acconplice, Janes
Steiner, drove to the hone of Verle O ayton Kenny (“Kenny”) to rob
it. On their way to the robbery, the m screants agreed to kil
anyone who tried to hinder them

Three people were present at the Kenny residence on the
ni ght of the robbery: Kenny, who was 83 years ol d; Julianna Kenny,
who was 74 years old and paral yzed on her |eft side; and Adrienne
Arnot, Julianna Kenny's 41 year ol d daughter.

According to Gallanore’s confessions!, he wal ked to the
Kennys’ door while Steiner, who was carrying a tire iron and a
cedar branch, hid in the shadows. Arnot answered the door and
Gal l anore forced his way into the hone. Gallanore grabbed Arnot
and “took her down” while his acconplice rushed in and began

beating Kenny and Arnot with the tire iron and cedar branch.

1 Gal | anore nmade two detail ed confessions shortly after his arrest.

Transcripts and tape recordi ngs of both confessions were presented to the jury.
Gallanore also testified in his own defense at trial and adnmtted to
participating in the robbery.



Gal l anore then went to the kitchen and obtained a |arge knife.
Gal l anore returned to the front of the house, stabbed Ms. Kenny,
and then beat her in the head wwth the cedar branch. Gallanore and
Stei ner continued stabbing and beating all three victins until
they were dead. @Gallanore took several silver spoons, cash from
Arnot’s purse, and other small itens from the hone. After his
arrest, Gallanore led |law enforcenent officers to the |ocation
where he had buried the property taken fromthe Kenny hone.

Gal I nore was i ndicted by a Kerr County, Texas, grand jury
for intentionally and knowi ngly nurdering nore than one person
during the sanme crimnal transaction. Venue for Gallanore’s trial
was transferred to Comal County. The gquilt-innocence phase of
Gal lanore’s trial began on January 27, 1994. On February 1, after
deli berating for less than two hours, the jury found GGallanore
guilty of capital nurder.

During the punishnent phase of Gallanore’'s trial, the
state argued Gall anore’s future dangerousness by presenting the
testinony of three | aw enforcenent officers regarding Gallanore’s
reputation in the community for unlawful ness and viol ence. The
state al so presented Gallanore’s prior crimnal history, including
evidence of a prior arrest for assaulting his own sister.
Additionally, the state presented evidence indicating that
Gal l anore threatened to escape if convicted. Gallanore’s counse

offered the testinony of several friends and famly nenbers in an



at t enpt to rebut the state’'s evidence regarding future
dangerousness. @Gl lanore’s counsel also offered the testinony of
Dr. Wendell Dickerson, a forensic psychologist, concerning
Gal l anore’s nental health and potential future dangerousness.

The jury determned that Gallanore posed a threat of
future violence, that Gallanore had intended to kill the deceased,
and that there were not sufficient mtigating circunstances to
warrant a life sentence. Based on these jury findings, the trial
court sentenced Gallanore to death in accordance with Texas | aw.

Gal | anore appealed his conviction and sentence. The
Texas Court of Crimnal Appeals, in an unpublished opinion,

affirmed. Gllanpbre v. State, No. 71,856 (Tex. Crim App. 1995).

Gallanore did not petition for certiorari in the United States
Suprene Court. Gallanore’ s application for state habeas relief was

rejected by the Texas courts. Ex Parte Gall anore, App. No. 36, 958-

01 (Tex. Crim App. 1998).

Gal lanore pronptly filed his federal habeas corpus
petition in federal district court. The district court denied
Gal l anore’s request for habeas relief in 94-page opinion, but
granted a certificate of appealability (“COA”) on all issues raised

in the habeas petition. &llanore v. Johnson, No. SA-98- CA-428-EP

(WD. Tex. 2000). This appeal followed.?

2 The district court granted Gall anore a COA on t he four issues raised

in his habeas petition, but Gallanbre has raised only two of these issues on
appeal. Failure to brief the other two issues on appeal constitutes waiver.
See, e.q., Lara v. Johnson, 141 F.3d 239, 242 (5th Cr. 1998).
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1. DI SCUSSI ON

A St andard of Revi ew

Gal | anore’ s habeas petition, filed in the district court
after April 24, 1996, is reviewed in accordance wth the Anti-
Terrorismand Effective Death Penalty Act of 1996 (“AEDPA’). Lindh
v. Mirphy, 521 U S. 320, 336, 117 S.Ct. 2059, 2068 (1997). AEDPA
review of Gallanore’s habeas petition “requires deference to the
state habeas court’s adjudication of [Gallanore’s] clainms on the
merits, unless that adjudication: (1) ‘was contrary to, or invol ved
an unr easonabl e application of, clearly established Federal | aw, as
determned by the Suprene Court of the United States,’” 8§
2254(d) (1), or (2) constituted an ‘unreasonabl e determ nation of
the facts in light of the evidence presented in the State court

proceeding,’ 8 2254 (d)(2).” \Wheat v. Johnson, 238 F.3d 357, 360

(5th Gr. 2001) (citing 28 U S.C. § 2254).
B. The Si mons | ssue
Gal l anore argues that the trial court violated his due

process rights as defined in Sinmons v. South Carolina, 512 U S

154, 114 S. . 2187 (1994), by refusing to instruct the jury that
Gal | anore woul d not be eligible for parole for thirty-five years if
given a |life-sentence.? Simobns nmandates that “where the

defendant’s future dangerousness is at issue, and state |aw

SAt the time of Gallanore’s trial, a Texas capital nurder defendant who
received a life sentence was ineligible for parole for at least thirty-five
years. See Tex. Code Crim Proc. Ann. art. 42.18 8 8(b)(2) (Vernon Supp. 1994).
Texas |l aw did not provide alife-without-parole alternative tothe death penalty.
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prohi bits the defendant’s rel ease on parole, due process requires
that the sentencing jury be infornmed that the defendant is parole
ineligible.” 512 U S at 156, 114 S. . at 2190. Gal | anor e
contends that Sinmons applies because “the mnimumlength of tine
the petitioner would be required to serve [if given a life
sentence] far exceeds the commonly held beliefs of the jurors.”
Petitioner’s Brief at 22. @l lanore argues that the trial court’s
failure to offer an instruction relating to parole eligibility
allowed his jurors to enploy “m sconceived ideas about parole.”
Gal l anore offers affidavits of three of the jurors in support of
this argunent, and contends that he is entitled to an evidentiary
hearing to denonstrate his jurors’ m sunderstandi ng of Texas parol e
I aw.

Gallanobre’s reliance on Simmobns is msplaced. “In
Si mons, the Suprene Court expressly held that its ruling does not
apply to Texas, because it does not have a |ife-w thout-parole

alternative to capital punishnent.” Tigner v. Cockrell, No. 01-

50238, slip op. at 5114 (5th GCr. Aug. 28, 2001) (citing Simmons,
512 U.S. at 168 n. 8, 114 S.Ct. at 2196). A parole-ineligibility
instruction is not required unless the defendant is conpletely

ineligible for parole under state |aw. ld. (citing Randass V.

Angel one, 530 U. S. 156, 167, 120 S.C. 2113, 2120 (2000)). This
court has repeatedly refused to apply Sinmobns to Texas convi cti ons.

See, e.qg., Tigner, slip op. at 5114-15; Weat, 238 F.3d at 361-62.




Therefore, the state habeas court’s rejection of Gllanore's
Simons challenge was neither “contrary to, [nor] involved an
unreasonabl e application of clearly established Federal |aw, as
determ ned by the Suprene Court of the United States.” 28 U S.C
§ 2254(d)(1).

In his brief, Gallanore concedes that this court has
refused to apply Simmons to Texas convictions. Neverthel ess, he
argues that the reasoning of Simons requires its extension to the
facts of this case. Such an extension would constitute an
i nperm ssible “new rule of constitutional crimnal |law barred in
habeas review by the Teague non-retroactivity principle. Tigner,

slip op. at 5115 (citing Teaque v. Lane, 489 U S. 288, 109 S. C

1060 (1989); Wheat, 238 F.3d at 361-62). Therefore, Simobns does
not apply to the facts of this case.*

C | nef f ective Assistance of Counsel

Gal | anore next argues that the district court erred by
refusing to grant his request for an evidentiary hearing regarding
his contention that he received i neffective assistance of counsel.
Gal l anore clains that his counsel failed to: (1) adequately devel op
and present mtigating nental health evidence through the expert

W tness; (2) obtain the assistance of co-counsel; and (3) call the

4 Gal | anore al so argues that he is entitled to an evidentiary hearing

to resolve factual issues relating to his Sinmons claim Gallanore is entitled
to an “evidentiary hearing to prove his contentions only if we believe that he
isentitledtorelief if his allegations are proven true.” Mawad v. Anderson
143 F.3d 942, 947-48 (5th Gr. 1998). Because his Simmobns claimis wthout
nerit, Gallanore is not entitled to an evidentiary hearing.
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trial court’s attention to a state court opinion that allegedly
would have entitled defense counsel to question jurors
“extensively” about their know edge of parole | aws.

Under the well-known Strickland test, “[a] habeas

petitioner alleging ineffective assistance nust denonstrate both
constitutionally deficient performance by counsel and actual
prejudice as a result of such ineffective assistance.” Carter V.

Johnson, 131 F.3d 452, 463 (5th Cr. 1997) (citing Strickland v.

Washi ngton, 466 U. S. 668, 687, 104 S. C. 2052, 2064 (1984)).
Establishing deficient performance requires the petitioner to
“prove that the performance of counsel fell below an objective
standard of reasonabl eness.” 1d. The petitioner nust show “‘that
counsel nmade errors so serious that counsel was not functioning as
the ‘counsel’ guaranteed the defendant by the Sixth Amendnent.’”

Mbawad v. Anderson, 143 F.3d 942, 946 (5th Gr. 1998) (quoting

Strickland, 466 U. S. at 668, 104 S.C. at 2064). The petitioner
must overcone a strong presunption that the conduct of his trial
counsel falls within a wde range of reasonable professional

assi stance. Strickland, 466 U. S. at 687-91, 104 S.C. at 2064-66.

To denonstrate prejudice, the petitioner “nmust establish that the
attorney’s errors were so deficient as to render the verdict
fundanental ly unfair or wunreliable.” Mbawad, 143 F.3d at 946

(citing Strickland, 466 U.S. at 695, 104 S.C. at 2068-69). Wen

contesting counsel’s performance during the punishnment stage of



trial, the petitioner “nust establish a ‘reasonable probability’
that the jury would not have inposed the death sentence in the
absence of errors by counsel.” Id. @Gllanpore is entitled to
habeas relief only if the state court’s “decision rejecting his
i neffective-assistance claimwas either ‘contrary to, or involved
an unreasonable application of’ established [Federal] Ilaw”

Wllianms v. Taylor, 529 U S. 362, 391, 120 S.Ct. 1495, 1512 (2000).

1. Counsel’s Mental Health Strateqy

In his first ineffective-assistance chall enge, Gll anore
asserts that his attorney failed to properly devel op and present
mtigating nmental health evidence. Counsel waited until the eve of
trial to secure the assistance of Dr. Dickerson, |eaving D ckerson
too little time to exam ne Gallanore adequately. Mor eover, a
“medically trained” expert rather than a psychol ogi st shoul d have
been hired by his attorney to investigate the possibility of
organi c brain damage caused by Gallanore’s long history of drug
abuse.

In support of his argunent, Gallanore relies in part on

Ake v. Cklahoma, 470 U. S. 68, 105 S.Ct. 1087 (1985). |In Ake, the

Court held that when a defendant denonstrates that “his sanity at
the tine of the offenseis to be a significant factor at trial, the
State must, at a mninum assure the defendant access to a
conpetent psychiatrist who will conduct an appropriate exam nation

and assist in evaluation, preparation, and presentation of the



defense.” Ake, 470 U.S. at 83, 105 S.Ct. at 1096. @Gallanpre’s due
process right of access to a nental health expert has not been
violated in this case. Dr. Dickerson evaluated Gallanore and
testified on Gallanpre’ s behal f. Gal lanore’s reliance on Ake is
m sgui ded in that Gall anore has not rai sed a due process chal | enge.
Rat her, Gallanore asserts that his counsel’s performance was

deficient in violation of the Strickland standard. Gll anpre, now

unsatisfied wth Dr. Dickerson’s testinony, asserts that his tria
counsel should have prepared a better nental health strategy and
put together a nore qualified and prepared team of nental health
experts to testify on Gallanore’s behal f.

Gal l anore’ s argunents regardi ng the effectiveness of his
mental health expert do not establish ineffective assistance of
counsel . First, nmost of Gllanore’s argunents hinge on a
conparison of Dr. Dickerson’'s testinony with that of the health
expert who testified in the acconplice’s trial. This conparisonis
largely irrelevant because Gallanore and his acconplice do not
share identical nental health histories. Mreover, the state court
expressly found that Dr. Dickerson was a conpetent nental health
expert who had sufficient tinme to prepare for trial and who
t horoughl y and conpetently testified about mtigating evidence, and
Gal lanore’s future dangerousness. In any event, @Gllanore’s
i neffective assi stance cl ai mshoul d focus on the conduct of counsel

rather than on the effectiveness of a wtness. The attorney’s
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decision to enploy Dr. Dickerson rather than the Steiner’s nental
health expert is a decision of trial strategy that “we nust presune
[falls] within the ‘w de range of reasonabl e professiona

assi stance.’” Mdawad, 143 F. 3d at 948 (quoting Strickland, 466 U. S.

at 689, 104 S.Ct. at 2065).
This is not a case where Gllanore’s counsel failed to
investigate his client’s nental health or failed to present

relevant mtigating evidence. See, e.q., Lockett v. Anderson, 230

F.3d 695, 716 (5th G r. 2000) (holding that the failure to conduct
a mnimal investigation of a defendant’s possible mtigation
evi dence renders counsel’s performance deficient). Gal | anore’ s
counsel acted reasonably by interviewwng famly nenbers and
friends, and by enploying D ckerson to examne @Gllanore.
Di ckerson and seven lay wtnesses testified as to mtigating
evidence, and the district court <correctly observed that an
abundance of testinony relating to Gallanore’s nental health was
presented during the punishnment phase of trial. Furthernore, the
state habeas court found that counsel acted reasonably in hiring
Di ckerson and offering his testinony at trial. Gallanore has not
cast doubt on the reasonabl eness of the state court’s concl usion
that his counsel’s performance was constitutionally acceptable.
Thi s prong of Gall anore’ s i neffective-assi stance ar gunent
al so fails because he has failed to established that any prejudice

arose from the allegedly deficient conduct. Gal | anore provides
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little evidence indicating what anot her nental health expert m ght
have reveal ed that would probably have altered the sentence. See

Crane v. Johnson, 178 F.3d 309, 315 (5th Cr. 1999) (the defendant

did not prove prejudice because he “produced no persuasive
psychiatric evidence in the district court that if produced at
trial, wuld have undermned confidence in the resulting
verdict.”). Gallanore’s key evidence regarding prejudice is the
affidavit of an expert who reviewed Dr. Dickerson’ s testinony, but
never personally exam ned Gall anore. This court has previously

found a simlar affidavit unpersuasive. See Dowthitt v. Johnson,

230 F.3d 733, 746 (5th GCr. 2000) (finding an expert affidavit to
be insufficient where it was “based on [the expert’s] review of a
portion of the paper record, and [the expert] did not personally
interview [the defendant].”). The state court’s finding that no
prejudice resulted from the retention of Dr. D ckinson was
reasonabl e.

2. Appoi nt nent of Co-counsel

Gal lanore next argues that his attorney offered
i neffective assistance by failing to secure the assistance of co-
counsel. This argunent is based on an initial indication to the
trial court by Gallanore’s trial counsel that the appointnent of
co-counsel would be useful. Co- counsel was appointed, but only
assisted during voir dire. Gal | anore contends that co-counsel

shoul d have been retained for the duration of the trial, and that
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t he absence of co-counsel prejudiced Gall anore because co-counse
woul d have adequately prepared an effective nental health expert to
testify on Gall anore’s behal f.

The state habeas court rejected this argunent and found
that Gall anore’s counsel had acted reasonably in hiring additional
counsel to assist only in the voir dire process. The state habeas
court also concluded that the absence of co-counsel during the
remai nder of the trial did not prejudice Gllanore.

Qut side of his conclusory allegations, Gllanore has not
denonstrated how appoi ntnent of co-counsel would have altered the
outcone of his trial. There is no constitutional guarantee of the
assi stance of two attorneys in a capital case. Counsel’s decision
to retain co-counsel only during voir dire does not constitute
i neffective assi stance.

3. Counsel’s Failure to Bring Jackson v. State to
the Trial Court’'s Attention

Gal | anore al so conplains that his counsel failed to cal

the trial court’s attention to Jackson v. State, 822 S.wW2d 18

(Tex. Crim App. 1991). Jackson, according to Gallanore, permts
counsel to examne jurors “extensively” during voir dire about
their ability to obey an instruction forbidding consideration of
par ol e. Gal | anore contends that Jackson should have been cited
when the trial court stopped defense counsel from questioning a

potential juror further about the juror’s understandi ng of Texas
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parole law. Gallanore attenpts to establish prejudice by arguing
that if Jackson has been cited to the court and applied, then
counsel would have been able to question nore extensively and
strike for cause any venire nenbers who had reservations about
issuing a life sentence for fear of early parole.

Gal lanore’s reliance on Jackson is m splaced. Jackson
explains that if a potential juror is “shown to be unable to
disregard parole in determ ning the punishnment issues, he would
have been subject to a challenge for cause.” 822 S.W2d at 27.
However, Jackson does not stand for the proposition that jurors
must be extensively questioned about their understanding of parole
during voir dire. In fact, on direct appeal of Gllanore’s
conviction, the Texas Court of Crimnal Appeals indicated that
“extensive” questioning is inappropriate, explaining that “a voir
dire inquiry which predicates a parole question wth a |[egal
description of the attributes of alife sentence vis a vis parole,

is not a proper query.” Gllanore v. State, No. 71,856 (Tex. Crim

App. Decenber 13, 1995); see also, Howard v. Texas, 941 S. W 2d 102,

116 (Tex. Cim App. 1996) (en banc) (holding the sane).
Where a petitioner’s argunent related to the failure of
counsel to raise a case lacks nerit, counsel’s failure to raise the

case is not prejudicial. Neal v. Cain, 141 F. 3d 207, 214-15 (5th

Cr. 1998). Even if Gllanbore is correct in his assertion that

Jackson shoul d have been rai sed, defense counsel is not obliged to
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raise every non-frivolous issue in order to offer effective
assi stance. Counsel’s actions during voir dire are viewed as tri al
strategy and do not formthe basis for an ineffective assistance
claim unless the voir dire strategy is so unreasonable that it
“perneates the entire trial with obvious unfairness.” Teague V.
Scott, 60 F.3d 1167, 1172 (5th Cr. 1995). Counsel’s failure to
rai se Jackson does not establish a “reasonable probability of a
different result” that “underm nes confidence in the result” of

Gallanore’s trial. Wst v. Johnson, 92 F.3d 1385, 1400 (5th Cr.

1996) . Counsel’s failure to raise Jackson does not establish a
reasonable probability of a different outcone that underm nes
confidence in the verdict. The state court’s finding that counsel
did conduct extensive voir dire and its conclusion rejecting
prejudice fromthe failure to cite Jackson reasonably apply Federal
I aw.
I11. CONCLUSI ON
For the foregoing reasons, we AFFIRMthe judgnment of the

district court denying federal habeas relief.
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