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USDC No. 99-CV-575

August 31, 2001
Before JOLLY, SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Qdel | Johnson, Jr., a black police officer with the San
Antoni o Police Departnent, appeals the district court’s grant of
summary judgnent to the City of San Antonio on his Title VII
retaliation and hostile work environnment clains. Because we find
that the district court correctly granted summary judgnment for the
Cty, we affirm

Johnson first contends that he was retaliated against in

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



violation of 42 U S.C. 82000e-3 because he protested Lt. Giffin's
di scrimnation against him on the basis of race and because he
protested Giffin's orders to enforce the lawin a discrimnatory
manner. We have construed Title VII's anti-retaliation provision
narromy, holding that it only applies when the plaintiff is
subjected to an “ultimate enploynent decision” such as “hiring,
granting | eave, discharging, pronoting, and conpensating.” Witts

v. The Kroger Co., 170 F.3d 505, 511-12 (5th Gr. 1999). Johnson

was involuntarily transferred out of the Downtown Foot and Bike
Patrol Unit (“DFBU’) to the Northside Substation. A | ateral
transfer with no significant change in benefits is not an adverse

enpl oynent acti on. Burger v. Central Apartnent Managenent, 168

F.3d 875, 879 (5th Gr. 1999). In Serna v. Cty of San Antoni o,

244 F.3d 479 (5th Cr. 2001), we found that another San Antonio
police officer who was also transferred out of the DFBU to a
regul ar patrol unit did not suffer an adverse enpl oynent action in
the context of First Amendnment retaliation. Johnson has not
produced any evidence that distinguishes his transfer out of the
DFBUto a regul ar patrol unit fromSerna' s transfer out of the DFBU
to a reqgular patrol unit; as in Serna, there was insufficient
change in Johnson’s pay, benefits or level of responsibility to
constitute a denotion for the purpose of retaliation. Thus,
Johnson’s retaliation clains fail because there i s no evidence that
he was subjected to an adverse enpl oynent action.

Even if Johnson had been subjected to an adverse enpl oynent
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action, his Title VIl retaliation clains based on his objections to
Lt. Harry Giffin's alleged orders to discrimnate against San
Ant oni o residents woul d fail because the actions conpl ai ned of were

not “unl awful enploynent practices” under Title VII. See 42 U. S. C

8§2000e- 3 (enphasi s added). The discrimnation at issue in this
charge affected the citizens of San Antonio, who were not San
Ant oni o Pol i ce Depart nent enpl oyees. Thus, Johnson’s oppositionto
Giffin's orders does not constitute a protected activity under
Title VII.

Simlarly, Johnson’s hostile environnment claim based on his
opposition to Giffin's orders cannot succeed because it does not

involve discrimnation with respect to Johnson’s “conpensation

terms, conditions, or privileges of enploynent, because of such
individual’s race, color, religion, sex or national origin.” 42
U S.C. 8§ 2000e-2(a)(enphasis added). Instead, this charge concerns
the San Antonio Police Departnent’s discrimnation because of
Johnson’ s opposition to Giffin' s orders.

Finally, Johnson argues that he was subjected to a hostile
wor k envi ronnment based on his race. Wile Johnson introduced sone
evidence that Lt. Giffin ridiculed and attenpted to intimdate
him he fails to nmake a prinma facie case on the claimof hostile
wor k environnent because there was no evidence that any of the

discrimnation was related to Johnson’s race. See Wal ker .

Thonpson, 214 F.3d 615, 625 (5th Cr. 2000) (listing “racially
discrimnatory intimdation, ridicule and insults” as an el enent of
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a hostile work environnent claim. After reviewing the record, we
agree with the district court’s conclusion that Johnson’s “probl ens
wthLt. Giffin would appear to have extended across the board and
not to have centered around race.” The Cty was therefore also
entitled to sunmmary judgnent on Johnson’s Title VII hostile work
envi ronment claim

Because we find no genui ne i ssue of material fact on Johnson’s
Title VIl retaliation and hostile work environnent clains, the Cty
is entitled to judgnent as a matter of law. The district court’s
judgnent is therefore

AFFI RMED.



