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PER CURI AM !
Appellants in this case are creditors of the bankruptcy estate
of Lewis MIler Snyth, I1l. They brought this adversary proceedi ng
agai nst Ken Huff (“Huff”) in his capacities as both trustee and

accountant to the estate. The bankruptcy court granted summary

IPursuant to 5" QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



judgnent to Huff because it determned that all of Appellants’

clains were barred under the doctrine of res judicata, since they

had been fully adjudicated in prior proceedings. The district
court affirmed. Having reviewed the applicable | aw and the record
in this case, we believe that both the bankruptcy and district
courts were correct, and we now AFFI RM
BACKGROUND
We summari ze only the facts relevant to the issues in dispute
in this appeal. Huff was appointed to serve as trustee in the
Snyt h bankruptcy, and with court approval, he appointed hinself
accountant for the trustee. In February 1997, Huff filed an
application for a final decree closing the bankruptcy, as well as
a notion for paynent of trustee comm ssion under 11 U S.C. § 326.2
W Patrick Dodson (“Dodson”), one of the estate’s creditors and an
Appel lant in the instant appeal, filed objections to both of Huff’s
nmotions the follow ng March. Dodson asserted that Huff caused the

estate to pay taxes, penalties and interest which were not due,

2Section 326 states in pertinent part: “(a) In a case under
chapter 7 or 11, the court may all ow reasonabl e conpensati on under
section 330 of this title of the trustee for the trustee’s services

Section 330 governs the conpensation of trustees and other
prof essionals, and states in pertinent part: “(a)(1l) After notice
to the parties in interest and the United States Trustee and a
hearing, and subject to sections 326, 328, and 329, the court may
award to a trustee [or] a professional person . . . - (A
reasonabl e conpensation for actual, necessary services rendered .



neglected to deduct thousands of dollars in admnistrative
expenses, and that therefore the estate had not been fully
adm ni stered and should not be closed. In an evidentiary hearing
held in June 1997, Dodson argued that Huff was inept and negli gent
in the preparation of the estate’s tax returns, and that Huff had
not “done the job any prudent CPA woul d have done in representing
the estate.” The bankruptcy court then ordered that the estate be
closed, but it denied paynent of conpensation to Huff. The

district court and the Fifth Crcuit affirmed. See Dodson v. Huff

(In re Snyth), 207 F.3d 758 (5'" Cir. 2000).:3

On April 23, 1999, Dodson and other creditors of the estate
filed the present adversary proceedi ng against Huff. They all eged
causes of action against Huff, as trustee, for |lack of good faith
and fair dealing, gross negligence, negligence, and breach of
warranty and contract. They also all eged causes of action agai nst

Huff, as the trustee’ s accountant, for negligence and prof essi onal

SApparently, the basis of Dodson’s appeal of the bankruptcy
court’s actions was that Huff should be held to personally
reimburse the estate for danmages resulting from his accounting
errors. In affirmng the district court’s rejection of Dodson’s
cl ai ms, we stat ed:

The district court held that, with the exception of the
fees incurred for late filing of tax returns [as to which
Huff conceded error,] there was i nsufficient evidence in
the record to support a finding that the Trustee was even
negligent, nuch | ess grossly negligent. This finding was
not clearly erroneous.

Dodson, 207 F.3d at 762. W find this description of the prior
judgnent very significant in our determnation that Appellants
instant suit is barred by res |udicata.
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mal practi ce. The bankruptcy court granted Huff’'s notion for
summary judgnent on the basis that all of the clains were barred

under the res judicata doctrine by its earlier orders closing the

estate and denying conpensation to Huff. Furthernore, the court
determ ned that the negligence, gross negligence, and nmal practice
clains were barred by the Texas two-year statute of limtations.
The district court affirnmed. Dodson and the other creditors now
appeal that ruling.

DI SCUSSI ON

We review the grant of summary judgnent de novo. Osherow v.

Ernst & Young, L.L.P. (Inre Intelogic Trace, Inc.), 200 F.3d 382,

386 (5" Cir. 2000). Sunmary judgnent is proper where, considering
the evidence in the |ight nost favorable to the nonnovant, thereis
no genui ne issue of material fact and the novant is entitled to a
judgnent as a matter of law. |1d.; Fed. R Cv. P. 56(c).

Thi s appeal is governed by the four-pronged res judicata test

that we stated in our opinion in Intelogic. Under that test, a
claimis barred by a prior judgnent when: (1) the parties in the
prior action and the instant proceeding are identical; (2) the
prior judgnent was rendered by a court of conpetent jurisdiction;
(3) the prior judgnent was a final judgnent on the nerits; and (4)
t he sane cause of action is involved in both cases. |Intelogic, 200
F.3d at 386. In considering the fourth prong of the test, we

inquire “whether the two actions . . . are based on ‘the sane



nucl eus of operative facts.’”” Id. (citation omtted).*
Appel l ants di spute the district court’s determ nation that the

first and fourth factors of the res judicata test have been nmet in

this case. First, they argue that the parties in the two
proceedi ngs were not identical, because in the prior proceeding:
(1) Dodson was the only creditor who filed objections to Huff’s
motions and (2) Huff did not appear in his capacity as the
trustee’s accountant. W reject both contentions. Although Dodson
was the only creditor who chose to file objections, all the
creditors were entitled to do so. That they did not does not nean
they were not parties to the bankruptcy proceeding. Mor eover,
al though Huff filed a notion for paynment of conm ssions due to him
as trustee, and not for accountant’s fees, Dodson’ s objections were
based on the services that Huff had rendered to the estate as its
account ant . Specifically, Dodson objected that Huff’s inproper
preparation of the estate’s tax returns had caused the estate to
unnecessarily pay taxes, penalties and interest that were not due;
that Huff had neglected to take several thousand dollars worth of
deductions that would have benefitted the estate; and that Huff
filed certain returns |ate. Huff appeared at the June 1997 heari ng
to answer these contentions. Therefore, we find that he was

present in the prior proceeding in his capacity as the trustee’s

“This standard is based on the “transactional test” of the
Rest at enent (Second) of Judgnents § 24 (1982). See Intelogic, 200
F.3d at 386 & n. 3.




account ant . ®

We find equally neritless Appellants’ contention that the two
proceedi ngs under consideration in this case were not based on the
sane nucl eus of operative facts. In Intelogic, the debtor made an
affirmative decision not to file objections to Ernst & Young's
application for accounting fees under 11 U S. C. 8§ 330, even though
t he debtor suspected that Ernst & Young' s negligent accounting had
caused it significant and irreversible cash flow problens.
Intelogic, 200 F.3d at 384-86. When the trustee in bankruptcy
|ater filed suit against Ernst & Young for nmal practice, we held
that the mal practice action and the earlier fee proceeding were
based on t he sane nucl eus of operative facts. W explained that an
award of professional fees under 8 330 “represents a determ nation

of ‘the nature, the extent, and the val ue of such services.’” |d.

SMor eover, given Huff's presence in the proceedi ng as trustee,
our precedent does not require that he also had to be present
explicitly in his capacity as accountant. See Russell v.
SunAnerica Securities, Inc., 962 F.2d 1169, 1173 (5'" Cr. 1992)
(citations omtted):

To satisfy the identity elenent, strict identity of the

parties is not necessary. A non-party defendant can
assert res judicata so long as it is in “privity” with
t he naned defendant. “Privity” is recognized as a broad

concept, which requires us to look to the surroundi ng
circunstances to determ ne whether claim preclusion is
justified.

We find, given the facts and circunstances surrounding this case,
claimpreclusion is nore than anply justified.
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at 387 (citations omtted).® “By granting Ernst & Young' s fee
application, the bankruptcy court inplied a finding of quality and
value in Ernst & Young’s services. Simlarly, the Trustee’s clains
inthe present suit arise fromErnst & Young' s all eged om ssions in
rendering the very sane servi ces consi dered by the bankruptcy court
in the fee application hearing.” 1d. Therefore, the mal practice
clainms were barred.

In the instant case, Appellants claim that the prior
proceeding had no bearing on the quality of Huff’s accounting
servi ces, because Huff never applied for conpensation for these
services. According to the Appellants, Dodson’s objections to the
i nproper and inconplete tax returns filed by Huff, the overpaynent
of taxes, and his objection that Huff should have subm tted anended
returns, did not enconpass allegations of negl i gence or
mal practi ce. Those objections were only lodged in order to
persuade the bankruptcy court not to close the estate. They also
contend that the bankruptcy court did not evaluate “the nature, the
extent, and the value” of Huff’s services as trustee, because his
fee was based on a percentage of the disbursenents he nmade, and

because the court actually denied himconpensati on.

6Section 330 explicitly directs the bankruptcy court to
consider certain factors in determning the anount of reasonable
conpensation to be awarded. These factors include the tine spent
on such services, the rates charged, whether the services were
necessary or beneficial, whether they were perforned in a
reasonable anpunt of tinme, and whether the conpensation is
reasonable based on the customary fee of conparably skilled
practitioners. 11 U.S.C. § 330(a)(3).
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Al though Huff’'s fee as trustee may have been based on a
percent age of distributions nmade, Appel |l ants have not shown why t he
court was not required to evaluate the reasonabl eness of that fee
under 8§ 330. Moreover, although Huff did not seek conpensation for
hi s accounti ng services, the bankruptcy court expressly considered
the quality of those services because they fornmed the basis of
Dodson’s objections to the closing of the bankruptcy and the
paynment of Huff’'s trustee conm ssion. As Huff points out, and as
we noted above, Dodson’s witten objections urged that Huff
“unnecessarily paid thousands of dollars in taxes to the Internal
Revenue Service for taxes which would have never been due if the
Trustee’s fiduciary incone tax returns had been properly prepared.”
Mor eover, Dodson tendered an expert witness at the hearing, a
certified public accountant, who testified to the penalties and
interest that were charged agai nst the estate as a result of Huff’s
i nproper filings and other negligent tax practices. |Indeed, the
court denied Huff’s motion for trustee conm ssion under § 330
because, based on its evaluation of Huff’s services, it determ ned
that, while “M. Huff[] [had not] done anything to steal fromthe
estate or [had not] conmmtted any nal practice,” “M. Huff could
have handl ed [the estate’s accounting] nore neticul ously.”

Appel lants’ conplaint in the present adversary proceeding
al | eged negligence and nmal practice due to the very sane accounti ng
practi ces Dodson objected to in the prior proceeding. Wile it may
be true that in the instant mal practice action, Appellants are

8



rai sing new clains, those clains are based on the sane operative
facts that were at issue in the bankruptcy proceeding. Thi s

clearly neets the fourth prong of our res judicata test as

explained in Intelogic.’
In Intelogic, we stated that even if the four factors of the

res judicata test are net, res judicata does not bar an action

unless the plaintiff “could and should have brought [the]
mal practice clainms in the former proceedings.” 1d. at 388. I n
applying this standard, we nust consi der whether and to what extent
Appel lants had an “actual or inputed awareness prior to the fee
hearing of a real potential for clains” against Huff, such as those
asserted in the later malpractice suit. [1d.® Second, we nust ask
“whet her the bankruptcy court possessed procedural nmechani sns that
woul d have al |l owed” Appellants to assert those clains. |d.

In Intelogic, we concluded that the debtor had a “genera

"W note that, even if we concluded that Appellants’ clains
agai nst Huff as accountant were not based on the sane nucl eus of
operative facts at issue in the prior proceeding, nost (if not all)
of their clains against himas trustee would still be barred by res
| udi cat a. That is because, as we explained in Intelogic, the
bankruptcy court’s <consideration of a trustee’s notion for
conmmi ssi on under 88 326 and 330 necessarily involves an eval uation
of the nature, extent and value of a trustee's services. 200 F.3d
at 387. By denying Huff’s notion, the court inplied a finding
about the quality of his services as trustee, the subject that
forms the basis of Appellants’ present suit.

%W also stated that in “the context of a bankruptcy court
contested matter order, . . . sone |evel of actual or constructive
awar eness on the part of the party [now asserting a nal practice
clain] properly carries a greater significance than it mght in
ot her contexts.” |Intelogic, 200 F.3d at 391 n.6.
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awareness” of the potential for clains against Ernst & Young
because it knew at the tinme of the fee hearing that sonme of the
accountants’ figures were inaccurate, yet it nade a deliberate
decision not to raise any objections in the fee proceeding in
return for Ernst & Young's agreenent to reduce its fee. We
rejected the debtor’s contention that, while it had know edge of
certain facts, it had not yet drawn conclusions about the
significance of those facts, so it could not have had a sufficient
awareness at the tine of the fee proceeding. 1d. at 388-89.
Appellants in the instant case assert that at the tine of the
prior proceeding, they “did not yet conprehend” that Huff nay have
been negligent or guilty of mal practice. Appellants’ Brief at 22.
Al t hough Appel |l ants devote a consi derable portion of their briefs
to explaining what they did not know, we nust focus on what they
did know at the tine of the bankruptcy proceeding. Appel I ant s
conplain that certain tax returns were not attached to Huff’s
motions for a final decree and paynent, yet Dodson’s objections
specifically conplained of IRS penalties and interest and
overpaynent of taxes by Huff. Qobvi ously, Dodson nust have had
sufficient information to support these objections and his
contention at the evidentiary hearing that the estate had suffered
from Huff’s “negligence and ineptitude.” Mor eover, Appellants’
expert testified that Huff did not act as a prudent CPA. Al though
it is true that Appellants did not assert any mal practice clainms in
the prior proceeding, the key consideration is that they had a

10



“general awareness” of facts that coul d have supported such cl ai ns.
In other words, even if Appellants had not drawn any |egal
conclusions that Huff’s conduct anpbunted to negligence or
mal practice (a possibility which is belied by Dodson’s statenents
at the hearing), Intelogic enphasizes that we nust focus on

Appel l ants’ knowl edge of the relevant facts. See also Howe v.

Vaughan (In re Howe), 913 F.2d 1138, 1147 (5" Cr. 1990).

Appel l ants next contend that they did not have a reasonable
opportunity to litigate their malpractice clains in the prior
proceeding. This is because the bankruptcy court did not convert
the proceeding into an adversary proceedi ng under Rule 3007 of the
Federal Rul es of Bankruptcy Procedure. WMbreover, they contend that
the court did not permit themto conduct an adequate investigation
of the full extent of their possible causes of action before the
evidentiary hearing.

Appel l ants’ argunents lack nerit. In Intelogic, we pointed
out that the trustee could have objected to the fee application by
Ernst & Young, and could have included a claim for affirmative
relief for malpractice. 1d. at 389-90. This action would have
converted the proceeding into an adversary proceedi ng under Rule
3007. 1d. at 390 &n. 4. The bankruptcy court in the instant case
di d not i nvoke Rul e 3007 because Dodson and the other creditors did
not assert such cl ai ns, even though they had a general awareness of
facts that would have supported those clains. Wth respect to

Appel l ants’ discovery argunent, it appears the bankruptcy court

11



actually postponed the evidentiary hearing on two occasions to
al l ow additional discovery. See Appellants’ Brief at 5-7;
Appel l ees’ Brief at 11 n.4. Moreover, none of the Appellants
requested additional tinme at the June hearing to conduct further
di scovery or to assert affirmative clains for relief.®

In short, there is no genuine issue of material fact and
Appel lants’ clains are barred as a matter of |law. The bankruptcy
court did not err in granting sunmary judgnment to Huff. Because we

have di sposed of Appellants’ clains on the basis of res judicata,

we find it unnecessary to review the bankruptcy and district
courts’ determ nations that Appel I ant s’ negl i gence, gr oss
negli gence, and nal practice clains were barred by the Texas two-
year statute of limtations.

AFFI RVED.

At tines intheir briefs, Appellants seemto adnmt that they
had know edge of certain problenms by April 23, 1997, well before
the evidentiary hearing. At other points they claim®“the problens

first appeared only shortly before the hearing,” Appellants’
Brlef at 16, which still gave theman opportunity to ask the court
for leave to assert affirmative clains for relief and comrence
further discovery.

W also note that it does not appear that Appellants ever
objected in the bankruptcy court that the first prong of our res
judi cata test had not been satisfied. Nor did Appellants object to
the | ack of available procedures in the bankruptcy court for the
adj udi cation of their malpractice clains. Instead, their witten
response to Huff’s notion for sunmmary judgnent focused on the
fourth factor of the test, as well as their l|ack of awareness of
the potential for l|egal clains. Therefore, Appellants may well
have wai ved their other argunents.
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