IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50859
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VI CTOR J. BI EGANOABKI, J. D.

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. EP-98-CR-959-2

© August 23, 2001
Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *

Victor J. Bieganowski pleaded guilty to an indictnent
charging himw th conspiring to conmt mail fraud. Bieganowski
has appeal ed, arguing that the Governnent breached the plea
bargain by refusing to nove for a downward departure pursuant to
US. S.G 8§ 5Kl1.1. Because the Governnent retained sole

discretion, its refusal to nove for a downward departure is

reviewabl e for an unconstitutional notive only. See Wade v.

United States, 504 U.S. 181, 185-86 (1992).

Bi eganowski does not contend that the Governnent's refusa

to nove for a downward departure was based upon an

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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unconstitutional notive. |Instead, Bieganowski argues that the
record shows that the Governnent never intended to nove for a
downward departure and that its reasons for refusing to offer the
notion were insubstantial. These issues are not reviewabl e.

See United States v. Urbani, 967 F.2d 106, 110 (5th Cr. 1992).

The judgnent i s AFFI RVED.



