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UNI TED STATES OF AMERI CA,
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UNI TED STATES OF AMERI CA,
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Appeals fromthe United States District Court
for the Western District of Texas

July 3, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.

PER CURI AM *
The United States appeals the district court’s dowward departure

in sentencing in these five consolidated appeals. Each defendant

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



No. 00-50894
c/w Nos. 00-51161 & 00-51163 &
00-51183_§;00-51185
pl eaded guilty to an indictnent charging illegal reentry, and the
i ndi ctment neither alleged a prior aggravated fel ony convi cti on nor
referenced subsection (b)(2) of 8 U S . C § 1326. The Governnent
argues that the district court abused its discretion in departing
downward fromthe rel evant gui deline range and sentenci ng each of
the five defendants to two-years’ inprisonnent. W vacate the
sentences and remand for resentencing.

Martin Lopez-Ayala argues that the Governnent failed to
preserve its objection, and therefore, reviewis for plain error.
Qur review of the appellate record reveals that the Governnent’s
objection to application of Apprendi,?! including opposition to a
downwar d departure, was sufficiently raised in the district court.

Whil e downward departures are reviewed for an abuse of

di scretion, see United States v. Henm ngson, 157 F. 3d 347, 360 (5th

Cr. 1998), district courts may depart downward fromthe applicable
gui deline range only when they find an “aggravating or mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commssion in formulating the
guidelines.” 18 U.S.C. 8§ 3553(b); US. S.G 8§ 5K2.0, p.s. “Wen a
court finds an atypical case, one to which a particul ar guideline
linguistically applies but [in which] conduct significantly differs
from the norm the court nay consider whether a departure is

warranted.” U S . S.G Ch. 1, Pt. A 4(b), p.s.; see Koon v. United

States, 518 U. S. 81, 93-100 (1996). A departure is appropriate

only in the extraordinary case that falls outside the “heartl| and”

! Apprendi v. New Jersey, 530 U S. 466 (2000).
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of typical offenses covered by the relevant guideline. U S S G
Ch. 1, Pt. A 4(b), p.s.

Appl i cation of the abuse-of-discretion standard to a district
court’s departure ruling may entail consideration of a question of
| aw. See Koon, 518 U.S. at 100. In this situation, we give no
deference to the district court’s underlying | egal concl usion, but
t he abuse-of -di scretion standard still applies. “Adistrict court
by definition abuses its discretion when it nakes an error of |aw.”
Id.

The district court’s rationale for departi ng downward i n t hese
five cases was not based on the defendants’ conduct or on the
uni que circunstances surroundi ng the of fenses of conviction. The
court’s rational e was based on Apprendi which the court viewed as

casting doubt on the continuing viability of controlling Suprene

Court authority, Al nendarez-Torres v. United States, 523 U S. 224,

226-27 (1998). In Al nendarez-Torres, the Suprene Court held that

the penalties of 8 U S.C. 8§ 1326(b) are sentenci ng enhancenents and
do not constitute a separate offense from8 U S. C. § 1326(a) and
that “neither the statute nor the Constitution requires the
Governnent to charge the . . . earlier conviction[] in the
indictnent.” 523 U S. at 226-27. The district court concluded

that the question concerning Al nendarez-Torres’ conti nui ng

viability was sufficient to take these five convictions out of the
heartland of illegal reentry cases for purposes of sentencing.

Apprendi did not overrule the holding of Al nendarez-Torres.

See Apprendi, 530 U.S. at 489-90; United States v. Chapa- Garza, 243
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F.3d 921, 928 (5th Cr. 2001). The gquidelines inplenment the
sent enci ng enhancenent provision of 8 U S.C. 8§ 1326(b)(2) through

US S G 8 2L1.2(b)(1)(A). United States v. Nava-Perez, 242 F.3d

277, 278 (5th Cr. 2001), petition for cert. filed, (May 11, 2001)

(No. 00-9979). The district court erred in its underlying |ega
conclusion and disregarded controlling authority. Wt hout the

erroneous underlying |egal conclusion concerning the affect of

Apprendi upon Al nendarez-Torres, there is nothing to take the five

cases outside the heartland of illegal-reentry cases. See United

States v. Grosenheider, 200 F.3d 321, 334 (5th Cr. 2000). Thus,

the district court abused its discretion in dowwardly departing
fromthe rel evant guideline range. See Koon, 518 U S at 111

W vacate the sentences and remand for resentencing not
i nconsistent with this opinion.

SENTENCES VACATED AND CAUSES REMANDED FOR RESENTENCI NG



