IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50908
Summary Cal endar

DEBRA LI VA, as next friend of her m nor son,
Jereny Pedro Liva

Pl ai ntiff-Appellant,
vVer sus
NORTHSI DE | NDEPENDENT SCHOCL DI STRI CT; ET AL.,

Def endant s,
NORTHSI DE | NDEPENDENT SCHOCL DI STRI CT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CVv-972

 June 15, 2001
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Debra Liva (“Liva”) appeals the grant of summary judgnent
for the Northside | ndependent School District (NISD) in her
action brought pursuant to the Individuals with Disabilities
Education Act (IDEA), on behalf of her son Jereny Liva

(“Jeremy”). Liva raises nunerous issues for appeal, which are

addressed in turn.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Li va contends that NISD violated the IDEA by failing to
provide her with records related to Jereny’s education and by
failing to provide her with five school days’ notice of an
adm ssion, review, and dism ssal board (ARD) neeting. A
plaintiff may receive nom nal damages for a violation of the
| DEA' s procedural requirenents, even if no prejudice resulted
fromthe violation. See Salley v. St. Tanmmany Parish Sch. Bd.
57 F.3d 458, 466 (5th Cr. 1995)(affirm ng award of nom na
damages for procedural nonconpliance). The | DEA provides that
parents be given the opportunity “to examne all records relating
to such child[.]” 20 U.S.C. § 1415(b)(1).

The adm nistrative record indicated, and the parties do not
di spute, that Liva was not given sone of Jereny’s records until
t he due process hearing was underway. The state hearing officer
found that Liva was not prejudiced by the nondiscl osure of
records relevant to Jereny. Because Liva may be entitled to
nom nal danmages for NISD s failure to conply with the IDEA s
di scl osure requirenent, the judgnent is VACATED and the case is
REMANDED as to Liva's nondisclosure contention

Nei t her the | DEA nor the regulations inplenenting it
requires five school days’ notice before an individualized
educati onal program (I EP) conference, though the |IDEA does
require five business days’ notice before a due process hearing.
20 U.S.C. 8 1414(f)(2)(A); see 8 1415(b)(3)(requiring prior
witten notice; providing no specific period); 34 CFR
8§ 300.345(a)(1)(requiring notice to parents early enough to give

them an opportunity to attend; providing no specific period).
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Nor does the Texas Education Code require five school days’

noti ce before an | EP conference. TeEx. Ebuc. CoDE ANN.

8§ 29.005 (Vernon supp. 2001). Liva' s contention that N SD
violated the IDEA by failing to give her five school days’ notice
therefore is unavailing.

Li va contends that NISD violated the IDEA by failing to
di agnose Jereny as enotionally disturbed (ED) in 1999. Jereny
was di agnosed as ED in 1996 by a private physician. The 1999
conpr ehensi ve individual assessnent (ClIA) perfornmed by an
interdisciplinary team was thorough, and a witness at Liva' s due
process hearing testified that it was acceptable. Liva has
failed to present evidence calling the 1999 CIA into question.

Nl SD was entitled to judgnent as a matter of law on Liva's ED
contenti on.

Li va contends that the NISD failed to provide Jereny an
adequat e education or conply with the | EP by dropping grades of
zero to establish a passing grade in science; by sending himto
t he behavioral intervention center (BIC) for mssing a pencil or
paper; by sending himto the content mastery center (CMC) i nstead
of providing the appropriate assistance in a regular classroom
by enpl oyi ng an i nadequat e dysl exia reading program by failing
to nodify Jereny’s work requirenents as required by the | EP; by
failing to conpletely elimnate any problens Jereny is not
required to do rather than mark through them and by not |owering
standards for Jereny so he may participate in extracurricul ar

activities. Liva argues that use of the CMC violated the |IDEA s
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requi renent that students be educated in the |east restrictive
envi ronnent (LRE)

Liva offers no | egal argunents to support any of her
contentions other than her contention that use of the CMC
violated the LRE requirenent. She has failed to brief those
contentions for appeal. Brinkmann v. Dallas County Deputy
Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

Liva did not raise her CMJJLRE contention in her state
adm ni strative proceedings. She has failed to exhaust her
adm ni strative renedi es, and her contention was subject to
di sm ssal on that ground. Gardner v. Sch. Bd. Caddo Parish, 958
F.2d 108, 111 (5th Cir. 1992); 20 U.S.C. § 1415(1). Moreover,
the IDEA and its acconpanying regul ations indicate that use of
the CMC, a supplenental service, in conjunction with regular
cl assroom pl acenent did not violate the LRE requirenent as a
matter of law. 20 U S. C. § 1412(a)(5)(A); 34 CF.R
§ 300.551(b)(2). Finally, regarding Liva s CMJLRE contention
the adm nistrative record established that Jereny needed
assi stance that could not be given in a general education
classroom The record established that NI SD was entitled to
judgnent as a matter of law on Liva' s CMJ LRE contention

Finally, Liva contends that the state hearing officer should
have recused herself because she was tired when conducting the
hearing. Liva nmakes no | egal argunent to support her contention;
she has failed to brief the contention for appeal. Brinkmann,
813 F.2d at 748.

AFFI RVED | N PART, VACATED AND REMANDED | N PART.



