UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-51022
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

DAVI D BECERRA, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas, Waco Di vi sion

(00-CR-39-1)
August 23, 2001
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.

PER CURI AM *

Appel  ant David Becerra, Jr. pleaded guilty to possession of
a stolen firearmin violation of 18 U . S.C. 88 922(j) and 924(a)(2).
On Sept enber 28, 2000 the district court sentenced Becerra to a 51-

month term of inprisonnent, a three-year period of supervised

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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rel ease, a $100 nmandatory assessnment, and a $2,500 fine. The court
based the sentence on a total offense |level of seventeen and a
crimnal history of V, which the district court reached in part by
adding two crimnal history points for each of Becerra s 1996 t heft
convi ctions. Becerra argues on appeal that these offenses invol ved
thefts that were related pursuant to section 4Al.2(a)(2) of the
United States Sentencing Guidelines and that the district court
shoul d not have counted the offenses separately. See U S S. G 8§
4A1.2(a) (2).
|. Facts

On May 24, 1996, a witness reported suspicious activity near
his honme in Waco, Texas at 3:17 a.m Police officers responded to
the call and discovered a pick-up truck with a m ssing w ndow at
3612 Kenwood. The owner of the truck reported a mssing case
filled wth ten conpact discs and a m ssing portable conpact disc
pl ayer. Another conplainant reported the theft of a cellul ar phone
froma notor vehicle at 3501 Kenwood. On June 11, 1996, Becerra
was arrested and found to be in possession of the stolen cellular
t el ephone and portabl e conpact disc player. Because the identity
of the conpact disc player was unknown at the tinme of the June 11
arrest, police arrested Becerra again on July 4, 1996 for the theft
fromthe truck. Becerra pleaded guilty to two counts of theft over
$50 and under $500. He was sentenced to 120 days in jail.

On May 11, 2000, a grand jury indicted Becerra for possession



of a stolen firearm Becerra pleaded guilty to the charge on June
15, 2000. Based on a total offense |level of seventeen and a
crimnal history of V, the presentence report (“PSR’) recommended
forty-six to fifty-seven nonths inprisonnent. Becerra filed
objections to the PSR, arguing that the thefts were related and
that the court should assess only two points for both convictions.
At sentencing, the district court rejected Becerra's argunent and
i nposed a sentence based on a crimnal history of V. Becerra filed
a tinely notice of appeal.
1. Discussion

Section 4Al.2(a)(2) of the Sentencing CQuidelines state that
“[plrior sentences inposed in related cases are to be treated as
one sentence . . ..” US S G 8 4Al.2(a)(2). Related cases are
defined in the comentary as offenses that “(A) occurred on the
sane occasion, (B) were part of a single comon schene or plan, or
(C were consolidated for trial or sentencing.” ld., comment.
(n.3). Becerra argues that the offenses he commtted on May 24,
1996 occurred on the sanme occasion or were part of a single common
schene or plan. W reviewthe district court’s application of the
sentenci ng guidelines de novo. See United States v. Moreno-
Arredondo, No. 00-50603, 2001 W. 694083, at *7 n.10 (5th CGr. June
19, 2001) (holding that the Suprene Court’s recent decision in
Buford v. United States, 121 S. C. 1276 (2001), which applied a

deferenti al standard of reviewto “functional consolidation” cases,



does not extend to cases invol vi ng whet her of fenses occurred on the
sane occasion or were part of a single comobn schene or plan).

This Court addressed whether offenses occurred on the sane
occasion in United States v. Johnson, 961 F.2d 1188 (5th Cr.
1992), United States v. Cain, 10 F. 3d 261, 263 (5th Gr. 1993), and
nmore recently in United States v. Mrreno-Arredondo, 2001 W. 694083,
at *1. In Johnson, the defendant was convicted of driving while
intoxicated, driving with a suspended license, and failing to
identify hinself to a police officer. See Johnson, 961 F.3d at
1188. All three offenses occurred on the sane day. See id.
Wt hout explanation, we stated, “It seens evident that the three .

convictions were for offenses which ‘occurred on a single
occasion.’” |d.

In Cain, the defendant commtted a series of offenses over a
five-day period in connection with his escape from prison. See
Cain, 10 F.3d at 262. The defendant argued that his convictions
for the escape, stealing a notor vehicle, breaking and entering,
and attenpting to steal another vehicle were conmtted on the sane
occasion. See id. at 263. W held that the district court did not
err in finding that the clains were unrel ated.

I n Moreno- Arredondo, the defendant was convicted of illegal
re-entry into the United States in violation of 8 U S.C. § 1326.
Mor eno- Arredondo, 2001 WL 694083, at *1. The governnent obtai ned

an enhancenent of his sentence under § 1326(b)(2) based on his pre-
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deportation convictions in Texas on two fel ony counts of aggravated
i ndecency with a child. 1d. On appeal, the defendant argued that
his state convictions for i nappropriately touching two young girls,
w t hin nonents, on the sane day, and wi t hout ever |eaving the couch
on which he sat while touching the girls, were for offenses that
occurred on the sane occasi on and were thus rel ated for purposes of
US S G 8 4A1.2(a)(2). Id. at *1, *4. W agreed, finding that
the district court’s failure to treat the two cases as related
resulted in an erroneously high sentencing range, vacated the
def endant’ s sentence, and remanded the case for resentencing. |d.
at *7.

Becerra's string of car thefts on May 24, 1996 nore closely
resenbles the crine spree in Cain than the offenses relating to the
traffic violations in Johnson or the offenses relating to the
child i ndecency convictions in Mreno-Arredondo. Presunably, the
of fenses in Johnson occurred within a short period of tine and
related to one arrest. See Johnson, 961 F.2d at 1188. Likew se,
only nonents separated the two of fenses in Mreno-Arredondo. See
Mor eno- Arredondo, 2001 W 694083, at *1 (“In both Johnson and
Moreno, offenses were committed sequentially, albeit wth but
monmentary tenporal separations in each case.”). Mor eover, in
Mor eno- Arredondo, both offenses “took place in precisely the sane,
smal | place: the sane seat, on the sane couch, in the sanme room in

the sane house.” 1d. at *5.



Becerra's crinmes, while occurring on the sanme day, involved
two separate acts of theft. Unlike the traffic violations in
Johnson, Becerra's crines involved two different victins and
resulted intwo arrests. Also, unlike the child indecency of fenses
i n Moreno-Arredondo, Berreca's offenses occurred in two different
| ocati ons, though on the sane street. Becerra s offenses therefore
did not occur on the same occasion. See also United States v.
Wllians, 187 F.3d 429 (4th Cr. 1999) (holding that crines
commtted whil e police were pursuing a def endant were not commtted
on t he sane occasi on even t hough the of fenses occurred only fifteen
m nutes apart); United States v. Jones, 899 F.2d 1097 (11th Gr.
1990), overruled on other grounds, United States v. Mrrill, 984
F.2d 1136 (11th Gr. 1993) (concluding that the offenses of bank
robbery and attenpted bank robbery did not occur on the sane
occasi on even though the crines were conmtted only ninety m nutes
apart).

Becerra also argues that the offenses were related because

they were part of a single common schene or plan. “[T]he term
‘common scheme or plan® . . . nean[s] nore than repeated
convictions for the same crimnal offense.” United States .
Robi nson, 187 F.3d 516, 520 (5th Gr. 1999). “The fact that [a]

def endant repetitiously commts the sane offense, in and of itself,
is insufficient to establish a comobn schene for the purposes of

US S G 8 4A1.2(a)(2).” United States v. Mta-Aguirre, 186 F.3d



596, 600 (5th Cir. 1999). Even if crines are committed on the sane
day, at the sane place, and i nvolve the sane participants, they are
not necessarily part of a common schene or plan. See United States
v. Ford, 996 F.2d 83, 86 (5th Gr. 1993) (citing United States v.
Garcia, 962 F.2d 479 (5th Cr.), cert denied, 506 U S. 902 (1992)).
“IOffenses are part of a common schene or plan where ‘comm ssion
of one crine entailed the commssion of the other,’” i.e., the
second of fense coul d not have occurred but for the first offense.”
United States v. Salter, 241 F. 3d 392, 396 (5th G r. 2001) (quoting
Robi nson, 187 F.3d at 520).

Becerra argues that the thefts on May 24, 1996 were part of a
single plan to steal itenms from cars in the sanme neighborhood
during the sane day. He clainms that the only reasonable
explanation is that the offenses were part of a conmopn schene or
pl an. Although Becerra’s offenses occurred on the sane day, on the
sane street, and for the sane objective, the first theft did not
necessarily entail the commssion of the second. Becerra’'s
of fenses on May 24, 1996 therefore did not occur on the sane
occasion and were not part of a comon schene or plan.
Accordingly, we affirm Becerra s sentence.

AFFI RVED.



