IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51072
Summary Cal endar

ERI C ADAMS,
Pl ai ntiff-Appellee,
vVer sus
BERNEY KESZLER, DR.; ET AL.,
Def endant s,
BERNEY KESZLER, DR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CV-86

Decenber 19, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Eri ¢ Adans, Texas prisoner # 626162, filed this 42 U S. C
8§ 1983 action against Dr. Berney Keszler, unit physician of the
Connally Unit, alleging that he violated his constitutional
ri ghts under the Eighth and Fourteenth Anendnents. Adans all eged
that Dr. Keszler was deliberately indifferent to his serious
nmedi cal needs, and that Dr. Keszler subjected himto retaliatory

harassnent by renoval of nedically indicated housing and work

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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restrictions due to his good faith use of the inmate grievance
procedures and for filing civil rights conplaints in federal
court. Dr. Keszler filed a notion for summary judgnent based on
qualified imunity. Dr. Keszler argued that the nedical records
docunenting that he exam ned, diagnosed, and provi ded appropriate
treatnment to Adans negated a show ng of deliberate indifference.
He contends that Adans alleged nerely a disagreenent with the
treat ment rendered.

The district court denied Dr. Keszler’s notion for sunmmary
judgnent, finding that Adans’ allegations did raise fact
gquestions concerning Dr. Keszler’s renpval of work restrictions
W thout first exam ning Adans. The district court concluded that
Dr. Keszler was not entitled to summary judgnent on whether a
constitutional violation occurred or on his entitlenment to
qualified imunity. Dr. Keszler appeals the district court’s
order denying his notion for sunmary judgnent.

District court orders denying summary judgnent on the basis
of qualified imunity are imedi ately appeal abl e under the
coll ateral order doctrine, notwithstanding their interlocutory

nat ure, when based on a concl usi on of | aw. Mtchell v. Forsyth,

472 U. S. 511, 530 (1985). A defendant invoking a qualified
imunity defense may not appeal a district court’s denial of
summary judgnent insofar as the order determ ned whet her or not
the record sets forth a genuine issue of fact for trial. Johnson
v. Jones, 515 U. S. 304, 319-20 (1996). Oders determning “only

a question of “evidence sufficiency,' i.e., which facts a party
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may, or may not, be able to prove at trial,” are not based on an
i ssue of law and are not imedi ately appeal abl e. Id. at 313.

The notivation for Dr. Keszler’'s actions is a fact question
to be determned at trial. Because the district court correctly
determ ned that there is a material factual dispute with regard
to Dr. Keszler’s actions, this court does not have jurisdiction
to review the denial of Dr. Keszler’s notion for summary
judgnent. Accordingly, the appeal is DI SM SSED FOR LACK OF
JURI SDI CTI ON.



