IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51118

Summary Cal endar

BENI TO LUNA,
Pl ai ntiff-Appell ee-Cross-Appel | ant,

ver sus
CLINTON D. LONE; KEVIN T. SM TH,

Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court
For the Western District of Texas
( SA-97- CV-640)

Novenber 7, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Correctional officers Cinton Lowe and Kevin Smth each adm t
striking inmate Benito Luna once after he had been subdued wth
tear gas and was |yi ng naked face down on the floor, with his hands
cuf fed behind his back and his ankles crossed, with his feet near
or touching his buttocks and Lowe | eaning on top of his |egs. Lowe
struck Luna one tine on the right side of his body with his fist,

and Smth struck Luna with his knee on the right side of his face.

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Testinony fromseveral officers established that at the tinme of the
i ncident, Luna was not resisting and conplied with the officers’
orders. Lowe and Smith were formally reprimanded for their conduct,
and testified that their actions were deliberate. They provi ded no
justification for their actions at trial. Luna brought the instant
action, alleging excessive force in violation of the Ei ghth
Amendnent, and a jury returned a verdict in favor of Lowe and
Smth. The officers appeal the district court’s decision to grant
Luna’s notion for a newtrial and enter an order granting sunmary
judgnent in favor of Luna.

We reviewthe district court's grant of a newtrial for abuse
of discretion.! The district court’s grant of summary judgnent is
reviewed de novo, applying the same summary judgnent standard as
that applied by the district court.? Lowe and Smith claim that
there is no evidence that Luna suffered any physical injuries as a
result of their actions, and state that their actions were not
prenedi tated or intended as puni shnent.

Nei t her of these factors are relevant, for Lowe and Smth can
provide no justification for striking Luna. Because Luna was
i mobi | i zed and unable to injure the officers, their punching and
kneei ng of himindicates that force was not applied in a good faith

effort to maintain or restore discipline.® The Suprene Court has

! Peterson v. Wlson, 141 F.3d 573, 577 (5th Cir. 1998).
2Wllianms v. Bramer, 180 F.3d 699, 702 (5th Cir. 1999).

S Wiitley v. Albers, 475 U. S. 312, 320 (1986).



held that in the absence of any way in which “the use of force
coul d plausi bly have been thought necessary,” it “instead evinced
such wantonness with respect to the unjustified infliction of harm
as is tantanount to a knowing willingness that it occur.”*

Lowe and Smth claimthat, even if their conduct violated the
Ei ghth Amendnent, Luna did not suffer an injury sufficient to
sustain an excessive force claim At trial, a registered nurse
testified that Luna was injured as a result of the incident. To
support an Ei ghth Anendnent excessive force claim a prisoner nust
have suffered from the excessive force a nore than de mnims
physical injury, but there is no categorical requirenent that the
physical injury be significant, serious, or nore than mnor.® The
district court did not abuse its discretion in granting Luna’'s
motion for a new trial, and did not err in granting sunmary
judgnent on the issue of liability.

Luna appeals the application of 42 US C. 8§ 1997e in
calculating his award of attorney’'s fees. He clains that Section
1997e applies only to suits challenging prison conditions, not to
excessive force clainms. The attorney fee provision of Section 1997e
applies to cases brought under 42 U S . C. § 1988, which governs
actions filed under 42 U . S.C. 8§ 1983.°% Thus Section 1997e applies

in this case, and the district court did not err. AFFI RVED

4 1d. at 321.
> Gonmez v. Chandler, 163 F.3d 921, 924 (5th G r. 1999).
642 U.S.C. 8§ 1997e(d)(1).



