IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-51219

Summary Cal endar

MARGARET N. GURAGE CLQ,
Pl ai ntiff-Appellant,
vVer sus
LARRY G MASSANARI, ACTI NG COMW SSI ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(99- CVv-1037)

July 31, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *
Margaret N Qurgiolo appeals from the district court’s
judgnent affirmng the denial of her application for disability
i nsurance benefits under Title Il of the Social Security Act.

Because she failed to object to the nmgistrate judge's

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



recomendation, we review for plain error only.! W find each of
her argunents unpersuasive and affirm

First, @Qurgiolo argues that, because she presented evi dence of
nonexertional inpairnents, the admnistrative |aw judge erred by
not calling the vocational expert to testify at the hearing. The
ALJ did not err in declining to call the vocational expert. The
ALJ, noting contrary evidence, found that the evidence of
Gurgi ol 0’ s nonexertional inpairnments was not credi ble to the extent
alleged. This credibility determinationis entitled to deference.?
Because @urgiolo’s characteristics fit the criteria of 20 C.F. R
section 404.1569 and 20 C F. R Part 404, Subpart P, Appendix 2,
Table No. 1, Rule 201.28, the ALJ did not err in relying solely on
t he guidelines.?

Second, @urgiolo contends that the ALJ erred in assessing her
residual functional capacity. The ALJ's analysis of her RFC was
based on substantial evidence, so we do not disturb his

assessnent.* Also, contrary to Qurgiolo’' s assertion, Abshire v.

Bowen® did not require the ALJ to exam ne the exertion |evels of

! See Dougl ass v. United Services Autonobile Ass’'n, 79 F.3d 1415, 1422-23
(5th Cr. 1996) (en banc).

2 See Jones v. Bowen, 829 F.2d 524, 527 (5th Cr. 1987).
8 See Fraga v. Bowen, 810 F.2d 1296, 1304 (5th G r. 1987).

4 See Johnson v. Bowen, 864 F.2d 340, 343-44 (5th Cr. 1988) (describing
substantial evidence test).

5 848 F.2d 638 (5th Gir. 1988).



her past jobs. An ALJ nust exam ne the exertion levels of an
applicant’s past enpl oynent when consi deri ng whet her the applicant
can return to past enploynent.® |In this case, however, the ALJ
determ ned that GQurgiolo could not return to her past enpl oynent.
Thus, consideration of the exertion |levels of her past enpl oynent
woul d have been pointl ess.

Third, Q@urgiolo argued that the ALJ erred in relying on
obj ective evidence rather than her subjective conplaints of pain.
This argunent has no nerit. The ALJ is entitled to credit
obj ective evidence of inpairnment over a person’s subjective
conplaints.”

Finally, Qurgiolo argues that the AL)' s determ nation that she
was not disabled as of the last date she was insured is not
supported by substantial evidence. GGurgiolo has not shown that the
ALJ erred.

The judgnent of the district court is AFFI RVED

6 See id. at 641.

7 See Jones, 829 F.2d at 527.



