IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51244
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Bl LLY BROOKS, JR
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas
USDC No. WO00-CR-24-1
February 20, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.
PER CURI AM *

Billy Brooks, Jr., appeals the sentence inposed foll ow ng
his guilty plea conviction of possessing an unspecified anmount of
cocai ne base with the intent to distribute it in violation of 21
US C 8§ 841(a)(1). Brooks contends that his sentence violates

Apprendi v. New Jersey, 530 U S. 466, 490 (2000), because the

district court increased his base offense | evel and recomended

sentenci ng range under the United States Sentencing Quidelines

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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based on a finding that his offense invol ved 58 grans of cocai ne
base. Brooks contends that the facts relating to drug quantity
shoul d have been alleged in his indictnent because they increased
the maxi mum upper limt of his applicable guideline range. He
argues that Apprendi applies in his case because his applicable
sentencing guideline range limted the court’s sentencing
authority and, in effect, provided the statutory nmaxi mumterm of
i nprisonment available for his offense. Brooks acknow edges that
his argunment is foreclosed by this court’s precedent. He raises
the issue to preserve it for possible Suprene Court review

This court has repeatedly held that Apprendi does not
inval idate a sentencing court's factual findings (such as drug
quantity) for the purposes of determning the applicable
Sentencing Guidelines in cases where those findings cause a
defendant’s guideline range to shift only within the statutory

range. See United States v. Doqggett, 230 F.3d 160, 166 (5th Cr

2000); see also United States v. Randle, 304 F.3d 373, 378 (5th

Cir. 2002); United States v. Keith, 230 F.3d 784, 787 (5th G

2000). An Apprendi violation occurs only if a fact not all eged
in the indictnent, such as drug quantity, is used to increase a
sentence beyond the statutory maxi num ot herw se applicable for
the offense. See Keith, 230 F.3d at 787. Brooks’s argunent is
i ndeed forecl osed.

Under this court’s precedent, no Apprendi violation occurred

in Brooks’s case. Notw thstanding the 58 grans of cocai ne base
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that were considered by the district court in arriving at
Brooks’s 188-nonth sentence, the sentence does not exceed the 20-
year statutory maxi numterm of inprisonnent that may be inposed
for possessing an unspecified anount of cocai ne base. See 21
US C 8 841(b)(1)(C. The judgnent of the district court is
AFFI RVED.

The Governnent has noved for a summary affirmance in |ieu of
filing an appellee's brief. Inits notion, the Governnent asks
that an appellee's brief not be required. The notion is GRANTED

AFFI RVED; MOTI ON GRANTED



