IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51291
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ANTONI O GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CV-394-SS (A-98-CR-19-2-S95)
Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Antoni o Garcia, federal prisoner # 77584-079, pleaded guilty
to count one of the indictnent charging himwth conspiracy to
possess with intent to distribute cocaine, cocaine base, and
heroin, and count 12 charging himwth using a tel ephone to
facilitate the drug conspiracy, in violation of 21 U S. C

88 841(a)(1) and 843(b). A certificate of appealability (COA)

was granted on the issue of the voluntariness of Garcia s plea

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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agreenent. See United States v. Garcia, No. 00-51291 (5th Gr.

May 17, 2001) (single-judge order).

Garcia argues that, based on Apprendi v. New Jersey, 530

U S. 466 (2000), his guilty plea was involuntary because the
quantity of drugs was not charged in the indictnent, the district
court was thus wthout jurisdiction, the district court did not
properly informhimof the charges to which he was pl eadi ng
guilty, and his counsel was ineffective for allowng himto plead
guilty under those circunstances.

Since the parties filed their briefs, we rejected an
identical jurisdictional argunent in a 28 U S.C. § 2241 case in

Wesson v. U.S. Penitentiary Beaunont, Tx., 305 F.3d 343, 346 (5th

Cir. 2002). The petitioner in Wsson also argued that his
i ndi ctment was defective under Apprendi because it did not allege
a drug quantity, and that the district court was deprived of

jurisdiction. Citing United States v. Cotton, 122 S. C. 1781,

1785-86 (2002), United States v. Longoria, 298 F.3d 367 (5th Gr

2002 (en banc), and United States v. Gonzalez, 259 F.3d 355 (5th

Cr. 2002) (en banc), we held that the petitioner’s claimthat
his defective indictnment deprived the court of jurisdiction was
nmeritless because defects in an indictnent are nonjurisdictional.
Wesson, 305 F. 3d at 346.

We also recently held in United States v. Brown, 305 F.3d

304, 310 (5th Gr. 2002), a 28 U.S.C. § 2255 case, that the new
rule of crimnal procedure announced in Apprendi does not apply

retroactively on collateral review of initial 28 U S.C. § 2255
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notions. Because Garcia's clains are all dependent upon the
retroactive application of Apprendi in this 28 U S. C. § 2255
proceedi ng, and because it has been determ ned that Apprendi is
not applicable retroactively on collateral review, the district

court’s denial of 28 U.S.C. 8 2255 relief is AFFI RVED



