IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51340
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JUAN FLORENTI NO MENDOZA- CERVANTES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-00-CR-1812-ALL-EP
© August 23, 2001
Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *
The Federal Public Defender appointed to represent Juan
Fl orenti no Mendoza- Cervantes (Mendoza) has noved for |eave to
w thdraw and has filed a brief as required by Anders v.
California, 386 U S 738 (1967). Mendoza has received a copy of
counsel’s notion and brief.
Mendoza, who pleaded guilty to violating 8 U.S.C. § 1326,
has stated that he wishes to challenge only his sentence. He

argues that it was inproper to increase his sentence under 8

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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US C 8§ 1326(b)(2) based on a prior felony conviction for which
he served a termof inprisonnent.

Mendoza’' s assertion, that sentencing himbased on his prior
convi ction punishes himtw ce for the sane conduct, is w thout
merit. The sentence enhancenents under 8§ 1326(b)(2) and the
Sent enci ng CGui delines do not further punish Mendoza for his prior
of fense but nerely enhance his punishnent for a new crine. See

United States v. Saenz-Forero, 27 F.3d 1016, 1020 (5th G

1994). Recidivismis properly considered as a sentencing factor.

See Al mandarez-Torres v. United States, 523 U. S. 233, 230, 243-44

(1998).

Qur independent review of the brief, Mendoza' s response, and
the record discloses no nonfrivol ous sentencing issue for appeal.
Accordi ngly, counsel’s notion for |leave to withdraw i s GRANTED,
counsel is excused fromfurther responsibilities herein, and the

APPEAL |S DISM SSED. See 5th Gr. R 42.2.



