UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60033
Summary Cal endar

JOE F. BOEHMS,
Pl ai ntiff-Appellee,
ver sus

CRAVEN CROVELL, in his official capacity as a nenber of the Board
of Directors of the Tennessee Valley Authority; BILL KENNOY, in
his official capacity as a nenber of the Board of Directors of
the Tennessee Valley Authority; JOHNNY HAYES, in his official
capacity as a nenber of the Board of Directors of the Tennessee

Val | ey Authority,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Mssissippi, Eastern D vision
G vil Docket # 1:94-CV-21-JAD

Septenber 21, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Def endant s- appel | ants Craven Crowel |, Bill Kennoy, and Johnny
Hayes (“defendants”), all nmenbers of the Board of Directors of the
Tennessee Val l ey Authority, appeal the award of attorney’s fees to

Joe F. Boehns (“Boehns”) under the Equal Access to Justice Act

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



(“EAJA"), 28 U S.C 8§ 2412(b). This court initially denied an
award of attorney’ s fees under the Age Di scrimnation in Enpl oynent
Act (“ADEA’), 29 U.S.C. 8 633a (1994), but remanded this case to
the nmagi strate judge for a determ nati on whether an attorney’s fees

award may stand under the EAJA. Boehns v. Crowell, 139 F.3d 452,

463 (5'" Cir. 1998), cert. denied, 525 U.S. 1102 (1999). On renand,
the magistrate judge awarded attorney’'s fees and costs in the
amount of $13,072.45. The defendants appeal this award.

The defendants argue that Boehns’ fee petition should be
deni ed because: 1) Boehns did not specifically plead the EAJA as a
basis for the recovery of attorney’'s fees in the conplaint; 2) the
attorney’s fee claimis barred by the pretrial order; and 3) the
magi strate judge’'s decision to deny defendants’ notion to strike
and to grant Boehns’ petition for attorneys’ fees and costs was an
abuse of discretion. Having carefully reviewed the briefs and
record excerpts, this court finds that the court did sufficiently
foll ow our previous instruction on renmand.

First, the defendants assert that Boehns’ attorney’ s fee
request may not stand under the EAJA because he did not plead it
specifically as a basis for a recovery in his conplaint. They
disagree with the magistrate judge's determ nation that Boehns’
"failure to specifically plead for attorney's fees under the EAJA
does not bar his recovery since there is generally recovery for

attorney fees under the ADEA." This point is less than neritless.



We rai sed consideration of the EAJA sua sponte in our first review
Boehns, 139 F.3d at 463 ("EAJA enables trial courts to award
attorney's fees agai nst the federal governnent in ADEA cases."). By
remandi ng the case to the magistrate for a determ nation of the
attorney fee award under the EAJA, we inplicitly decided that it
was unnecessary for the plaintiff to have pled this claim
specifically in his conplaint. On a second appeal follow ng
remand, the scope of our reviewis |limted to whether the court
bel ow reached its decision “in due pursuance of our previous

opi ni on and mandate.” Burroughs v. FFP Operating Partners, 70 F. 3d

31, 33 (5'" Gr. 1995).

Defendants also contend that Boehnis request for
attorney’s fees under the EAJA should have been denied either
because of his failure to show good cause or to exercise due
diligence by not focusing on the EAJAin his initial pleadings or
because he waived this claim by not asserting it in the agreed
pretrial order. W agree with Boehns that the defendants’
argunents are irrelevant to this appeal. Consideration of the EAJA
claimwas in accordance with our instruction.

Finally, the defendants argue that the magi strate judge's
denial of defendants' notion to strike Boehns’ petition for
attorneys' fees and costs was an abuse of discretion. Defendants
contend that the court abused its discretion by failing to nake

any findings regarding their notion to strike Boehnms’ untinely fee



petition. After the nmagistrate judge granted Boehns three
extensions of tineto file his petition for attorneys' fees, Boehns
still filed one of his Statenents two days out of tinme, and the
second four days out of tine. Def endants al so contend that the
court abused its discretion by awarding the fees despite Boehns’
failure to conply with the substantive provisions of UniformLoca
Rul e 54.2(B)(3), including consideration of the 12 factors set out
in the Rule “relating to the determnation of a reasonable
al | owance.”

W review fee awards under the EAJA for abuse of

di scretion. Squires-Allman v. Callahan, 117 F.3d 918, 920 (5th

Cr. 1997). “[A] party is entitled to recover attorney's fees
under the EAJA if four requirenents are net: 1) it is the
prevailing party, 2) it files a tinely fee application, 3) the
position of the governnent was not substantially justified, and 4)

no special circunstances nmake an award unjust.” Squires-Allmn

117 F.3d at 920; 28 U.S.C S 2412(d). The court adequately
conplied with our direction on renand. In its Order Ganting
Attorney Fees, the court stated that, “there is no sound policy
reason for denying the award of attorney fees against the
governnent.” In its final order awarding fees, the court stated
that “[i]n an effort to resolve this fee issue and concl ude the
case, the $24, 389 sought by the plaintiff for attorney fees will be
reduced by 50% to account for the unsuccessful portions of
plaintiff’s case.” Based on the trial court’s review of the
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parties’ briefs concerning attorneys’ fees andits famliarity with
the background of the case, it had sufficient information to
determ ne whether and how nuch to award in fees and costs. The
court did not abuse its discretion in entering a very nodest fee
awar d.

For these reasons, the judgnent is AFFI RVED



