UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-60079

DAVI D W DUPLANTI S,

Peti ti oner- Appel | ant,

VERSUS

WALTER BOOKER, Superintendent; M KE MOORE, Attorney Ceneral,
State of M ssi ssi ppi

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(4:97-CV-136)

August 1, 2001
Before SM TH, DUHE and WENER, Circuit Judges.
PER CURI AM !

David W Duplantis (“Duplantis”) appeals the district court’s
dismssal of his petition for a wit of habeas corpus under 28
US C 8§ 2254. W agree with the district court that Duplantis’s
petition is tinme-barred under 28 U S.C. § 2244(d). Therefore, we

AFFI RM

IPursuant to 5" QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



BACKGROUND
Dupl antis was convicted in M ssissippi state court for fel ony
jail escape. On Cctober 17, 1995, the M ssissippi Court of Appeals
affirmed his conviction, and on Decenber 29, 1995, it denied his
petition for a rehearing. On August 12, 1996, Duplantis filed a
motion for out-of-tinme wit of certiorari with the M ssissipp
Suprene Court. The court denied that notion on Novenber 13, 1996.
On March 14, 1997, Duplantis filed an application wth the
suprene court for leave to file a petition for post-conviction
relief inthe trial court. The court denied his application in an
order dated August 13, 1997 and filed on August 20, 1997.°2
Duplantis filed his 8§ 2254 petition in federal district court
on Cctober 16, 1997. Respondents noved to dism ss the petition as
untinely, pursuant to 28 U S C. 8§ 2244(d). The district court
adopted the magistrate’s report and recomendation that the
petition should be dism ssed as tine-barred. However, the court
granted Duplantis a certificate of appealability (“COA”).
DI SCUSSI ON

Dupl antis’s appeal involves only issues of law, therefore we

conduct a de novo review. Kiser v. Johnson, 163 F.3d 326, 327 (5'"

2Duplantis filed a request to withdraw his application as
i nconplete on March 27, 1997, and he filed a new application on
April 17, 1997. The suprene court granted his request to w thdraw
the first application in an order dated May 13, 1997, and fil ed May
23, 1997. However, by that tinme, Duplantis had filed his revised
application, so there was an application pending continually from
March 14, 1997 to August 20, 1997.
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Cr. 1999). Under § 2244(d)(1)(A), a state prisoner has one year
fromthe date that his conviction becane final by the concl usion of
direct review or by the expiration of the tinme for seeking such
review to file his § 2254 petition. However, a state prisoner
attacki ng a conviction or sentence that becane final prior to Apri

24, 1996, the effective date of the Antiterrorism and Effective
Death Penalty Act, Pub. L. No. 104-132, 110 Stat. 1214
(1996) (“AEDPA’), has a one year grace period fromthat date to file

his petition (i.e., wuntil April 24, 1997). See Flanagan V.

Johnson, 154 F.3d 196, 202 (5" Cir. 1998). Moreover, § 2244(d)(2)
provides that “[t] he tinme during which a properly filed application
for State post-conviction or other collateral review with respect
to the pertinent judgnent or claimis pending shall not be counted”
toward the one year period of limtation.

The magi strate judge found that Duplantis had filed his § 2254
petition 540 days after the effective date of AEDPA He then
determ ned that Duplantis’s applications for state post-conviction
relief tolled the limtations period for 159 days, the nunber of
days they were pending. However, the magistrate judge reasoned
that Duplantis’s notion for an out-of-tine wit of certiorari was,
by its own terns, not “properly filed” under § 2244(d)(2), so it
did not toll the limtations period. He also stated that the
Respondents’ position that a wit of certiorari is a discretionary
part of the direct appeals process and not an application for post-
conviction relief was reasonable. Therefore, he concluded that

3



Dupl antis’s 8§ 2254 petition was filed sixteen days too |late (540
m nus 159 m nus 365 (one year) = 16).

The district court adopted the magi strate’s recomendati ons,
but granted COA as to only the follow ng designated issue: did
Duplantis’s filing of his notion for an out-of-tine wit of
certiorari on August 12, 1996 constitute a “properly filed”
application which tolled the AEDPA limtations period? Although
this language is, admttedly, sonewhat anbi guous, we read the COA
as restricting our review to the technical question whether the
notion was “properly filed” under 8§ 2244(d)(2). Therefore, we do
not decide the issue rai sed by Respondents, that such a notion was
not a notion for “State post-conviction or other collateral
review.”

Qur narrow construction of the COAis consistent with AEDPA' s
overall purpose to |imt the opportunity for a state prisoner to
seek federal habeas review.® In light of this purpose, Congress
restricted appellate reviewof the district courts’ disposition of

habeas petitions by enacting the COA requirenent.* Therefore, out

%See Villegas v. Johnson, 184 F.3d 467, 470-71 (5'" Gr. 1999)
(“AEDPA was an attenpt on the part of Congress to ‘“reduce federal
intrusion into state crimnal proceedings,”’ encourage claim
exhausti on, and accord greater deference to state court
adj udi cations.” (citations omtted)); Cantu-Tzin v. Johnson, 162
F.3d 295, 296 (5'" Cr. 1998) (noting that the one year limt
contained in 8 2244(d)(1) was an effort by Congress “to bring
regularity and finality to federal habeas proceedings.”).

“See U.S. v. Rocha, 109 F.3d 225, 227 n.2 (5" Cr. 1997) (“The
COA requirenment makes us a gatekeeper and is designed to prevent
judicial resources from being squandered by searching for the
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of deference to the district court and in view of AEDPA, we shoul d
construe our jurisdiction narromy. Moreover, our constructionis
a nore reasonable interpretation of the COA. The district court
specifically highlighted the “properly filed” requirenment when it
described the designated issue as whether Duplantis’s notion
“constituted a ‘properly filed application which tolled the AEDPA
statute.” Even Duplantis hinself read the COA as we do, because
his initial brief was focused on whether his notion for out-of-tine
wit of certiorari had been “properly filed.”

Havi ng deci ded the scope of our jurisdiction in this appeal,
we proceed to the nerits of the designated issue. In Artuz v.
Bennett, 531 U S 4, 8 121 S. . 361, 364, 148 L. Ed. 2d 213
(2000), the Suprenme Court held that an application for post-
conviction relief or other collateral reviewis “properly filed”
“when its delivery and acceptance are in conpliance with the
applicable laws and rules governing filings. These usually
prescribe, for exanple, . . . the tinme limts upon its delivery .

.”  However, in Smth v. Ward, 209 F.3d 383, 384-85 (5" Cir.

2000), we held that an untinely application was neverthel ess
“properly filed” in a Louisiana court, because the courts were
expressly enpowered to accept late filings and consi der whet her the
applicant net certain statutory exceptions to the presunptive tine

[imt.

‘merits’ of neritless appeals.”)
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Under Rule 17(b) of the Mssissippi Rules of Appellate
Procedure, a petition for a wit of certiorari for review of a
deci sion of the court of appeals nust be filed in the suprene court
wthin fourteen days from the date of entry of the appellate
court’s judgnent on the petitioner’s notion for rehearing.
However, this period nmay be “extended upon notion filed within such
tinme.”

Duplantis did not file his notion for an out-of-tinme wit of
certiorari until over seven nonths after the court of appeals
denied his notion for rehearing. Therefore, he clearly did not
conply with Mssissippi’s rules governing the tinme limts for
petitions for wits of certiorari. As a result, we hold that his
noti on was not “properly filed” within the nmeani ng of § 2244(d) (2).

Dupl antis appears to argue in his reply brief, however, that
he had three years fromthe ruling on his direct appeal in which to
file his nmotion for out-of-tine wit of certiorari, pursuant to 8§
99-39-5(2) of the M ssissippi Code. That section governs notions
for post-conviction collateral relief by state prisoners, and does
not address tine limtations for notions for certiorari. Duplantis
does not explain why the three-year statute of limtations in § 99-
39-5(2) ought to apply to notions for wits of certiorari instead
of the very specific rule contained in Rule 17(b). Therefore, we
reject his argunent.

Based on the foregoing, the district court’s determnation
that Duplantis’s notion for an out-of-tinme wit of certiorari was
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not “properly filed” was correct. Hs 8§ 2254 petition is tinme-
barred. W therefore AFFIRM

AFF| RMED.



