IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60142
Conf er ence Cal endar

RAY MCANALLY,

Pl ai ntiff-Appellant,
vVer sus
JOHN MCCULLQOUGH

Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 2:99-CV-240-P-B
‘Decenber 13, 2000

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Ray McAnal ly, M ssissippi prisoner # 07790, appeals the
district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint.
The district court dismssed the conplaint pursuant to 28 U S. C
8§ 1915(e)(2)(B)(ii) for failure to state a claim On appeal,
McAnally reurges the nerits of his conplaint, but does not
chal l enge the district court’s conclusion that MCull ough was a
private citizen not acting under color of state |law. See Barnes

v. Lehman, 861 F.2d 1383, 1385 (5th Gr. 1988)(to state a § 1983

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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claim plaintiff nust allege that defendant was acting under
color of state |law).

This court reviews de novo a district court’s dismssal of a
prisoner’s civil rights conplaint under 28 U S.C.
8 1915(e)(2)(B)(ii) for failure to state a claim Berry v.
Brady, 192 F.3d 504, 507 (5th Cr. 1999). The sane de novo
standard is enployed for review ng a conplaint dismssed pursuant
to Fed. R Cv. P. 12(b)(6). Black v. Warren, 134 F. 3d 732, 734
(5th Gr. 1998). The district court erred when it dism ssed
McAnal |y’ s conpl ai nt sua sponte, because it did so w thout giving
hi mthe opportunity to anmend his conplaint. Jones, 188 F.3d at
326. This error is harm ess, however, because even if MAnally
had anmended his conplaint to plead state action, his conplaint is
an indirect attack on the validity of his conviction, and that
attack is barred by Heck v. Hunphrey, 512 U S. 477, 486-87
(1994). See Jacquez v. Procunier, 801 F.2d 789, 792 (5th Cr
1986) (if it is obvious that no anmendnent to the conplaint can
save the prisoner’s pro se lawsuit, no reversible error in not
giving opportunity to do so). Accordingly, the district court’s
dismssal is AFFIRMED. See Bickford v. Int’l Speedway Corp., 654
F.2d 1028, 1031 (5th Cr. 1981)(this court may affirm on grounds

different fromthose enployed by the district court).



