IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60297
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
OITI S RAY HADDER
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:99-CR-51-1
 September 4, 2001
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *

Otis Ray Hadder appeals his sentence following his guilty-
pl ea convictions for conspiracy to manufacture nethanphetam ne
and using and carrying a firearmduring a drug-trafficking crine.
He argues (1) that the district court erroneously assessed a two-
| evel enhancenment under U.S.S.G § 3Bl.1(c) based on his
| eadership role, (2) that the district court erred in its drug-

quantity determ nation by hol ding himresponsible for an

unmanuf actured quantity of nethanphetam ne, and (3) that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 00-60297
-2

district court erred in denying hima dowward adj ustnent for
acceptance of responsibility.
Hadder’s first two issues are reviewed for plain error only

because he did not raise themin the district court. See United

States v. Vital, 68 F.3d 114, 118-19 (5th Gr. 1995). Al though

he objected to the presentence report’s description of his
of fense conduct, he did not raise the two i ssues he now urges on

appeal. Both of those issues involve factual findings. See

United States v. Navarro, 169 F.3d 228, 234 (5th Cr. 1999);
United States v. Davis, 76 F.3d 82, 84 (5th Gr. 1996).

“[Questions of fact capable of resolution by the district court
upon proper objection at sentencing can never constitute plain
error.” Vital, 68 F.3d at 119 (internal quotations and citations
omtted). Accordingly, Hadder is not entitled to appellate

relief on his first two issues. See United States v. Fierro,

38 F.3d 761, 773 n.4, 774 (5th Cr. 1994); United States v.

Sparks, 2 F.3d 574, 589 (5th Cr. 1993).
Wthin the context of his second issue, Hadder states,

W t hout further argunent or devel opnent, that Apprendi v. New

Jersey, 530 U S. 466 (2000) nmakes it constitutionally

i nperm ssible to establish drug quantity under a nere

pr eponder ance- of -t he-evi dence standard. No Apprendi error is
present in this case given that Hadder’s conviction for
conspiracy to manufacture nethanphetam ne resulted in a 144-nonth
termof inprisonnent and a 10-year term of supervised rel ease.
Both of those terns were authorized by 21 U.S.C. § 841(b)(1)(C

which is the baseline statutory penalty for any quantity of
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met hanphetam ne. See United States v. Doggett, 230 F.3d 160,

165-66 (5th Cir. 2000), cert. denied, 121 S. C. 1152 (2001); see

also 21 U S.C. 8§ 841(b)(1)(O (authorizing inprisonnment term “of
not nore than 30 years” and supervised-rel ease term*“of at |east
6 years” for a defendant, |ike Hadder, who has a prior conviction
for a felony drug offense).

Hadder’s third issue is also unavailing. Gven his repeated

denials of qguilt, the district court did not err in denying hima

downwar d adj ustnent for acceptance of responsibility. See United

States v. Dean, 59 F.3d 1479, 1496 (5th Cr. 1995). Accordingly,

the district court’s judgnent is AFFI RVED



