IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60350
Summary Cal endar

JANI CE GRAY,
Pl ai ntiff-Appellant
V.

ENTERGY OPERATI ON, I NC.; DON HI NTZ,
M KE BAKARI CH, JOSEPH HAGAN, MARY SEE,

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 5:99-CV-62-BN

Novenber 29, 2000
Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Janice Gay appeals fromthe district
court’s grant of sunmary judgnent in favor of Defendants-
Appel | ees, Entergy Operation, Inc.; Don H ntz, Chief Executive
O ficer of Entergy Qperation, Inc.; MKke Bakarich; Joseph Hagan;

and Mary See. For the follow ng reasons, we AFFI RM

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



|. FACTUAL AND PROCEDURAL BACKGROUND

Since 1977, Janice Gray, an African Anerican femal e, has
been enployed at the Grand Gul f Nucl ear Power Station in Port
G bson, Mssissippi (the “Grand Gulf facility”). On March 12,
1999, Gay filed suit against her enployer Entergy Qperations,
Inc. (EA) and several managenent officials under 42 U S C
8§ 1981, claimng discrimnation on the basis of race. Her suit
included the follow ng three causes of action: failure to
pronote, paynent of disparate wages, and establishnment of
di scrim natory working conditions.

On January 7, 2000, defendants filed a notion for summary
judgnent. In response, Gray requested a voluntary dism ssal of
several clains, pursuant to Rule 41 of the Federal Rules of G vil
Procedure. She also filed a Motion to Strike Affidavit of Janes
M Cool ey, the Manager of Enpl oyee Relations at the G and CGulf
facility. The district court, on March 2, 2000, denied Gay’'s
motion to strike, granted her Rule 41 notion, and awarded
def endants sunmary judgnent on the remaining clains. After the
district court granted Gay’s Rule 41 notion, four clains
remai ned: discrimnatory pronotion claimfor the 1996 Site
Adm ni strative Prograns Coordi nator position; discrimnatory
pronotion claimfor the 1999 Procurenent Specialist [l position;
di sparate wages claim and discrimnatory working conditions

claim



On March 16, 2000, Gay filed a Mbtion to Anend and to Make
Addi tional Findings of Fact and Motion to Amend Opi ni on and
Judgnent (“Rule 52 and 59(e) Mdtion”). The district court denied
this notion on April 16, 2000. Gay then filed a tinely notice

of appeal fromthis decision.!?

1. STANDARD COF REVI EW
This court reviews a district court’s grant of summary

j udgnent de novo, applying the sane standards as the district

court. See Burch v. Gty of Nacogdoches, 174 F.3d 615, 618 (5th

Cr. 1999). Summary judgnent is appropriate “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986). “If the noving party neets the initial burden of show ng
there is no genuine issue of material fact, the burden shifts to
the nonnoving party to produce evidence or designate specific

facts showi ng the existence of a genuine issue for trial.” Allen

! Gray asserts in her brief on appeal that Cooley’s
affidavit was inaccurate. She does not argue that the affidavit
shoul d have been stricken on this basis; rather, it appears that
she is attenpting to denonstrate the exi stence of genui ne issues
of material fact. Thus, we address her argunents regarding
Cooley’s affidavit in the context of her discrimnation clains.
See infra Section |11.



v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th Gr. 2000)

(internal quotations and citation omtted). Doubts are to be
resolved in favor of the nonnoving party, and any reasonabl e
inferences are to be drawn in favor of that party. See Burch,

174 F.3d at 619.

1. DI SCRIM NATI ON CLAI M5
A plaintiff can prove a claimof intentional discrimnation
by either direct or circunstantial evidence. Absent direct
evidence of discrimnatory intent, as is typically the case,
proof via circunstantial evidence is acconplished using the

framework set forth in the sem nal case of MDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973).2 First, the plaintiff nust

establish a prima facie case of discrimnation. See Reeves v.

Sanderson Plunbing Prods., Inc., 120 S. C. 2097, 2106 (2000).

Second, the enployer nust respond with a legitinmate,

nondi scrimnatory reason for its decision. See MDonnel

Douglas, 411 U S. at 802. This is only a burden of production,

not persuasion, involving no credibility assessnents. See Texas

2 Gay is asserting causes of action under 42 U S.C. § 1981.
Because “[c]lains of intentional discrimnation brought under
Title VI and Section 1981 require the sane proof to establish
liability,” we wll examne Gay s § 1981 clains under the well -
established Title VII rubric of analysis. See Byers v. Dallas
Morning News, Inc., 209 F.3d 419, 422 n.1 (5th Gr. 2000); see
also Lawrence v. University of Tex. Med. Branch at Gal veston, 163
F.3d 309, 311 (5th Gr. 1999) (“Enploynent discrimnation clains
brought under [§ 1981] . . . are analyzed under the evidentiary

framework . . . [of] Title VII.").
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Dep’t of Cmty. Affairs v. Burdine, 450 U S. 248, 255-56 (1981).

Third, if the enployer carries its burden, the inference of
discrimnation (created by the plaintiff’s prinma facie case)
evaporates, and the plaintiff nust prove intentional

di scri m nati on. See St. Mary's Honor Ctr. v. Hicks, 509 U S.

502, 511 (1993).
In making this showing, the plaintiff can rely on evidence
that the enployer’s reasons were a pretext for unlawful

di scri m nati on. See McDonnel |l Dougl as, 411 U. S. at 804. “Thus,

a plaintiff’s prima facie case, conbined with sufficient evidence
to find that the enployer’s asserted justification is fal se, may

permt the trier of fact to conclude that the enployer unlawfully
discrimnated.” Reeves, 120 S. C. at 2109. Wth this framework
in mnd, we proceed to analyze Gay’'s three discrimnation

cl ai ms.

A. Fai lure-to-Pronbte Claim

The district court granted defendants summary judgnent on
the claimregarding the Site Adm nistrative Prograns Coordi nat or
position.® The court found that Gray established a prinma facie

case of discrimnation and that defendants put forth

3 The district court also ruled that Gay’s remaining
failure-to-pronote claim (for the Procurenent Specialist [1]
position) violated Rule 8 of the Federal Rules of G vil Procedure
because it was not contained in her original conplaint. Gay is
not contesting this issue on appeal.
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nondi scrimnatory reasons for their decision. The district court
then concluded that Gray did not survive summary judgnent because
she failed to denonstrate that defendants’ proffered reasons were
pr et ext ual .

To establish a prima facie case of discrimnation for a
pronmotion claim the plaintiff nust denonstrate that (1) the
plaintiff is a nmenber of a protected group; (2) the plaintiff was
qualified for the position; (3) the plaintiff was subjected to an
adverse enploynent action; and (4) the plaintiff was replaced by

soneone outside the protected class. See Shackelford v. Deloitte

& Touche, LLP, 190 F.3d 398, 404 (5th Cr. 1999). W agree with

the district court that G ay established a prinma facie case of
di scrimnation: she is African Anerican, a nenber of a racial
mnority; she was qualified for the position of Site

Adm ni strative Prograns Coordi nator (she had at |east a high
school diploma and at | east ten years of nuclear or

adm ni strative experience); she was not hired for the position;
and Karen Rucker, a Caucasian female, was subsequently hired for
the position. Defendants, in turn, have satisfied their burden
of production and put forth two nondi scrim natory reasons for

t heir enpl oyment decision: (1) Rucker was nore qualified* and

4 Defendants point to Rucker’'s fluency in several |anguages,
as well as her oral and witten presentations to high-Ievel
British governnent officials. As they were | ooking for an
applicant with strong communi cation skills who could interact
extensively with the public and who could influence nanagenent at
all levels, defendants state that the three-person interview
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(2) Rucker would be nore conpatible with her supervisor in that
position, Site Vice-President Joseph Hagan.®

To denonstrate that defendants’ reasons are pretextual, Gay
makes several argunents. She first asserts that Rucker did not
meet the m ninmum qualifications for the position because there
was no proof of her high school diplom, or equivalent, in the
personnel files. This is clearly rebutted by evidence in the
record that Rucker’s education certificates from England were in
her personnel file, and a defense expert testified that her
English certifications were the equivalent of a U S. high school
di pl oma

Gray also points out that Rucker becane eligible to apply
only when the qualifications for the position were weakened (from
ten years of nuclear experience to ten years of nuclear or
adm ni strative experience). The district court found that G ay
admtted the qualifications were changed to match Rucker’s
qualifications in particular, not sinply because Rucker was
white. Furthernore, defendants bypassed other qualified white
candi dates who were eligi ble when the position was first posted.

Thus, the re-posting of the position does not “prove by a

panel (which included the African-Anmerican human resources
manager, Cool ey) unani nously deci ded Rucker was the nobst
qualifi ed.

5> Defendants state that Rucker had previously worked for
Hagan as his secretary, and thus, Hagan was famliar with her
abilities.



preponderance of the evidence that the legitimte reasons offered
by the defendant were not its true reasons, but were a pretext
for discrimnation.” Reeves, 120 S. . at 2106 (internal
quotations and citation omtted) (quoting Burdine, 450 U S. at
253).

In addition, Gray puts forth statenents fromthe deposition
of Jeff Braswell, an EQ retiree, that qualifications were
tailored to conformto the wi shes of M ke Bakarich, a forner
manager at the Grand GQulf facility. Al t hough defendants inply
that statenents not in connection with this pronotion claimare
irrelevant, the Suprenme Court clearly stated in Reeves that
pret ext evidence should not be circunscribed as such. See id. at
2111. Thus, general remarks shoul d not be di scounted because
they were not nade in direct reference to the enpl oynent
deci sion; any evidence that could shed Iight on an enpl oyer’s
true notive nust be taken into account. See id. However, in
this case, the link between Braswell’s statenents and defendants’
enpl oynent decision regarding the pronotion are far too tenuous

to establish pretext.®

6 Braswell’'s testinmony was in reference to another position;
both Braswel|l and Bakarich were no | onger enployed at EQ during
the interview process for this position; this position was to be
under Hagan, not Bakarich; a three-person panel, which included
an African-Anerican manager, interviewed all candidates for this
position; and Gay cites to no evidence in the record supporting
her inplication that Bakarich's preferences for his “proteges”
were based on race (in fact, Braswell admtted that one of
Bakarich’s proteges was a bl ack wonman).
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Al t hough Gray had nore seniority with the conpany and
educati on beyond hi gh school, Rucker net the m ni num
qualifications and had other qualities that defendants found
appealing for the position. Guay has failed to create a genui ne
i ssue that defendants’ proffered reasons are pretextual ’ and thus

does not survive sunmary judgnent on this claim

B. D sparate Wges Claim

In this claim Gay alleges that defendants paid her
di sproportionately | ess wages than simlarly situated white
enpl oyees. “To establish a prinma facie case of discrimnation
respecting conpensation a plaintiff must prove (1) that she is a
menber of a protected class, and (2) that she is paid less than a
nonmenber for work requiring substantially the sane

responsibility.” Uviedo v. Steves Sash & Door Co., 738 F.2d

1425, 1431 (5th Gr. 1984), cert. denied, 474 U S. 1054 (1986).

Wiile Gay satisfies the first prong because she is African
Anmerican, she fails to nmake a showi ng on the second prong of the
test. She has not presented any evidence that she was paid | ess
than white co-workers with simlar responsibilities. Rather than

providing specific information, Gay attenpts to nake her prinma

" ray al so makes ot her conclusory allegations that
defendants failed to advertise positions and did not select the
nmost qualified enpl oyees for the positions (choosing instead
“select” enployees). As these argunents are inadequately
briefed, we do not consider themon appeal. See Trevino v.
Johnson, 168 F.3d 173, 181 n.3 (5th Gr. 1999).
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facie case via several general argunents. She points again to
Jeff Braswell’s deposition in which Braswell stated that
secretaries are paid higher than clerks for performng the sane
duties. Braswell’s statenents are not sufficient to establish
Gray’'s prinma facie case because Braswel|l does not testify as to
Gray’s wages or the wages of enployees wwth Gay’s
responsibilities.

Gray al so asserts that Ron Husbands, nanager at Entergy
Services, Inc. (ESI), testified in his deposition that nerit pay
raises are arbitrarily and subjectively determned. This does
not aid Gay in establishing her prima facie case either because

Husbands was testifying in another case, WAshington v. Enterqgy

Qperations, Inc.; he is a manager at ESI, not EO; he was

testifying as to how raises were allocated to ESI enpl oyees; and
he did not provide any information as to G ay’s wages or the
wages of enployees simlarly situated to Gray.® As such, G ay
has not created a genuine issue by pitting Husbands’s affidavit
agai nst Cooley’' s affidavit, in which Cooley stated that EO

performance appraisals are primarily objective.®

8 W also note that Gray mi scharacterizes Husbands’s
testinony as stating that wages at ESI were subjectively or
arbitrarily determ ned. Husbands actually stated that while
speci fic nunerical percentages were not used, factors such as
performance and potential guided their personnel determ nations.

® Gay's reliance on the deposition of John J. Farren, the
Grand Gulf facility’'s Human Resources Representative, is al so of
no avail. Hi's testinony, examned in full context, does not
support Gray’s contention that salary determ nations are

10



Because Gray has not denonstrated with particularity the
identity of the simlarly situated non-mnority enpl oyees who
were paid higher wages, we agree with the district court that
Gray failed to establish a prima facie case on her disparate
wages claim Thus, summary judgnent on this claimwas

appropri ate.

C. Wrking Conditions d aim

Gray asserts that she “experienced [a] discrimnatory work
environnent.” She puts forth statistics that African Anericans
are concentrated in the unskilled and mnimally skilled jobs at
EQ, whereas whites are in the professional jobs. Gay’'s
specific allegations regarding this claimare not entirely clear.
If Gray is attenpting to denonstrate disparate inpact with these
statistics, she does not state a cl ai mcogni zabl e under § 1981.
While “[d]isparate inpact clains . . . do not require proof of

intent to discrimnate,” Minoz v. Or, 200 F.3d 291, 299 (5th

Cr. 2000), 8 1981 clains necessarily entail proof of intentional

di scri m nati on. See General Bldg. Contractors Ass'n V.

Pennsyl vani a, 458 U. S. 375, 391 (1982) (“[Section] 1981 . . . can

be violated only by purposeful discrimnation.”).
Because Gray explicitly framed her clains under § 1981, her

wor ki ng condi tions claimcan then be based only on disparate

arbitrary.
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treatment, which “refers to deliberate discrimnation in the
terms or conditions of enploynent.” Minoz, 200 F.3d at 299. In
support of this claim Gay asserts that statistics show there
are “black jobs” and “white jobs,” and she appears to argue that
t hese segregated job classifications are furthered by the use of
subjective and arbitrary criteria in enpl oynment decisions.?
Wil e statistical evidence is common in so-called “pattern or
practice cases” (class actions alleging disparate treatnent), an
i ndividual plaintiff can also utilize such evidence to
denonstrate intentional discrimnation.

The plaintiff nay establish a prim facie case of

di sparate treatnent using statistics alone if the

statistics show a gross disparity in the treatnent of

wor kers based on discrimnatory factors. However, if

the plaintiffs’ [sic] statistical evidence is

insufficient alone to establish a prinma facie case of

di sparate treatnent, the plaintiff may conbi ne the

statistical evidence with historical, individual, or

ci rcunstantial evidence.

Trevino v. Holly Sugar Corp., 811 F.2d 896, 902 (5th Cr. 1987)

(internal quotations and citations omtted); see also Krodel v.

Young, 748 F.2d 701, 710 (D.C. Cr. 1984) (stating that, for
i ndi vidual disparate treatnment plaintiffs, the Suprene Court *“has
pointed out that [statistical] evidence is adm ssible and nay be

hel pful, though ordinarily not dispositive”).

10 Gray does not expressly characterize her working
conditions claimas such. However, this circuit has held
consistently that clains of pro se appellants are liberally
construed. See, e.qg., United States v. 3 insey, 209 F.3d 386,
392 n.4 (5th Gr. 2000); Chriceol v. Phillips, 169 F.3d 313, 315
n.2 (5th Gr. 1999).
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In this case, Gray’s statistics that African Anericans are
concentrated in the mnimally skilled jobs are derived fromthe
deposition of WIlliamBoykin, a plaintiff pursuing his own action
against EQ. Defendants argue that these statistics are not
adm ssible in this case because Boykin is not qualified to give
such testinony and because the nunbers are unsubstantiated. W
do not decide this issue because we agree with the district
court’s assessnent that the evidence “does not prove [ G ay],

i ndividually, has suffered discrimnation.” That the majority of
enpl oyees in the professional positions are white does not
ineluctably lead to an inference of intentional discrimnation,
establishing a prima facie case. Gay has not presented any
evidence linking that disparity with racial aninus (which
adversely affected her enploynent) and thus fails to denonstrate
a prima facie case of disparate treatnent.

Gray also asserts that the 1996 EEO 1 reports submtted by
EOQO to the Equal Enploynent Opportunity Conm ssion denonstrate
discrimnatory intent. W do not agree. These reports
illustrate the racial conposition in the various positions at
EQ, and again, Gay has not denonstrated that the nunbers were
the result of invidious bias, as required by a disparate
treatment claim

Thus, Gay has failed to create a genui ne issue of
intentional discrimnation in her working conditions claim and

summary judgnent was appropriate in this regard.
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V.  CONCLUSI ON

For the above stated reasons, we AFFIRM the judgnent of the

district court.
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