IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60364

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ANDRE JORDAN JOHNSQN, al so known as Byrd,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of M ssissipp
(3:96-CR-1-9)

April 18, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Andre Jordan Johnson was convicted of conspiracy to possess
and ai ding and abetting possession with intent to distribute nore
t han 200 pounds of marijuana.! Johnson raises several chall enges

to his sentence. W affirm

"Pursuant to 5TH CCR. R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! See 21 U.S.C. 8§ 841, 846.



I
Johnson asserts that the district court erred in applying the
career-of fender enhancenent wunder U S S.G § 4Bl. 1. Thi s
enhancenent requires tw prior convictions for “controlled
subst ance offenses.” Johnson argues that neither of the prior
offenses formng the basis for this enhancenent supports its
i nposi tion. Since Johnson did not object to the enhancenent at
sentencing, we review for plain error.?
A
First, Johnson argues that his 1992 Tennessee conviction for
solicitation to commt a sale of cocaine is not a controlled
substance offense within the nmeaning of 8 4B1.2 of the Sentencing
Qui del i nes, which defines “controll ed substance offense.” He cites
the Sixth Circuit case United States v. Dolt,3 which held that the
Florida solicitation statute was not a controlled substance
of f ense. The court in Dolt distinguished solicitation from
attenpt, conspiracy, and aiding and abetting, which 8§ 4Bl.2
explicitly includes within the scope of controlled substance

of fenses. This circuit, however, has not ruled on the issue

2 See Fed. R Cim P. 52(b). Even purely legal rulings by
the district court, if not objected to, are reviewed for plain
error. See United States v. Calverley, 37 F.3d 160, 162-63 (5th
Cr. 1994) (en banc).

3 27 F.3d 235 (6th Gr. 1994).
4 1d. at 238-39; see also U S.S.G § 4B1.2 cnt.1 (2001).
2



presented in Dolt; whether solicitation can be a controlled
subst ance offense remains an open question.® No other circuit
besides the Sixth has ruled on this precise question. |Indeed, no
circuit has followed Dolt when addressing rel ated questions;® and
one has suggested that Dolt’'s reasoning is flawed.’” The Sixth
Circuit itself has distinguished Dolt when hol di ng that Tennessee’s
solicitation statute is a “crine of violence” within the neani ng of
8 4Bl1.2 when the defendant was convicted of soliciting arned
robbery. 38

We are thus faced with a district court ruling on a question
of first inpression in this circuit where there is no authority
fromother circuits that would tend to conpel, or even suggest, a

hol ding by this circuit.® Under these circunstances, and assumn ng

5 Cf. United States v. WIllians, 120 F.3d 575, 579 (5th Cr
1997) (distinguishing Dolt). No court has ruled on whether the
Tennessee solicitation statute is a controll ed substance offense.

6 See United States v. Shabazz, 233 F.3d 730, 733-34 (3d Cir
2000); United States v. Wllianms, 176 F.3d 714, 717 n.4 (3d Cir.
1999); United States v. Wllians, 120 F.3d 575, 579 (5th Gr.
1997); United States v. Cox, 74 F.3d 189, 190 (9th Cr. 1996).

” See Cox, 74 F.3d at 190.

8 See United States v. Wal ker, 181 F.3d 774, 780-81 (6th Cr
1999) .

% Conpare this case to United States v. Leonard, 157 F. 3d 343,
345-46 (5th Cr. 1998), where this court found plain error in a
district court’s error on a |l egal question of first inpression when
the | anguage of the sentencing guideline was clear and the other
circuits to address the issue had all reached the sane concl usi on.
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W t hout deciding that the district court erred, we cannot say that
any error was plain.
B

Second, Johnson argues that his January 19, 1996 federal
conviction for aiding and abetting possession of cocaine wth
intent to distribute cannot be used to support the career-offender
enhancenent. He argues that the CGuidelines’ requirenent of “two
prior felony convictions” requires that those two convictions
beconme final before the defendant conmts the crinme to which the
enhancenent applies. Johnson argues that his 1996 conviction was
not final because he had not been sentenced in that case when he
commtted the crinme for which he was convicted in the instant
case.® This argunent has no nmerit. The Quidelines explicitly
state that “the defendant [nust have] conmtted the i nstant of fense
of conviction subsequent to sustaining at least tw felony
convictions of . . . a controlled substance offense . . . . The
date that a defendant sustained a conviction shall be the date that
the guilt of the defendant has been established, whether by guilty
plea, trial, or plea of nolo contendere.” There is no requirenent
that the defendant have been sentenced for his “two prior felony
convictions.” Johnson had pleaded guilty before he commtted the

crimes in the instant case.

10 The governnent presented evidence at trial of Johnson’s
i nvol venent in the alleged conspiracy starting April 22, 1996.

1 U S.S.G § 4Bl.2(c).



|1

Johnson contends that by failing to conply wth the
requirenents of 21 U S.C. 8 851, the district court could not
enhance Johnson’s sentence based on his prior convictions. The
governnment replies that the prior convictions were used only for
enhancenents under the Sentencing Guidelines, not statutory
enhancenments to the maximum sentence under 21 U S . C. § 841.
Section 851 only applies to statutory enhancenents. !? Thus,
conpliance with section 851 was not required in this case.

1]

Johnson argues that the district court erred inincreasing his
of fense | evel under the CGuidelines for obstruction of justice and
as a | eader or organi zer of crimnal activity.!® These enhancenents
woul d have the effect of increasing Johnson’s offense | evel from26
to 30. Al t hough the presentence report did list both of these
enhancenents as possible enhancenents to Johnson’s sentence, it
noted that under the career-offender provision of the Sentencing

Gui del i nes, ** Johnson’ s offense | evel is increased to 34, regardl ess

12 See United States v. Marshall, 910 F. 2d 1241, 1245 (5th Cir
1990) .

13 Each of these factors justifies a two-1evel enhancenent in
t he of fense | evel under the Sentencing Guidelines. See U S.S.G 8§
3B1. 1(c); 3C1.1.

¥ US S G § 4B1.1.



of the obstruction of justice or |eader/organizer enhancenents.®
The district court accepted the PSR s recomendati on to sentence
under the career-offender provision. Thus, the district court did
not consider the other enhancenents, and any assertions of error
regardi ng those enhancenents is irrel evant.
|V

Johnson argues that the PSR was i nadequate to establish that
he was responsi bl e for 542 pounds of marijuana. He did not object
to the quantity as found by the trial court. Thus, this court wll
accept the facts in the PSR as “true and reliable” and ask only if
those facts are “legally [ ]adequate” to support the enhancenent. 16
Further, we review only for plain error. In this case, the PSR
stated that several shipnents of marijuana were nade in additionto
the intercepted shipnment of 211 pounds. Johnson argues that the
court failed to nmake any finding of reasonable foreseeability for
the other shipnents of drugs attributed to Johnson. But the PSR
states that Johnson, in addition to the crinme of conviction, was

directly involved in at | east one other shipnent of marijuana. No

5 “1f the offense level for a career crimnal [dictated by
this section] is greater than the offense I|evel otherw se
applicable, the offense |level [under this section] shall apply.”
| d. Because the maxi numsentence to whi ch Johnson coul d have been
sentenced was greater than 25 years, section 4Bl.1 required an
of fense | evel of 34.

1 United States v. Martinez-Cortez, 988 F.2d 1408, 1415 (5th
CGr. 1993).

17 See id. at 1410-11.



foreseeability finding is necessary for anobunts that Johnson was
personal Iy i nvol ved i n possessing. Even if Johnson was involved in
only one other shipnent, and it was the small est shipnent alleged
inthe PSR, 40 pounds, he was personally involved in the possession
of 251 pounds of marijuana.!® Assum ng arguendo that the district
court erred in holding Johnson responsi ble for 542 pounds, we note
that the offense level for 542 or 251 pounds of marijuana is the
sane.® Thus, any error would be harn ess.
\Y

Johnson finally invokes Apprendi v. New Jersey, 2° argui ng t hat
the use in sentencing of drug anobunts not proven to the jury
violates the Constitution. Johnson concedes, however, that this
argunent is foreclosed by Fifth Grcuit precedent holding that the
constitutional rule announced in Apprendi “does not invalidate a
court’s factual finding for the purposes of determning the

appl i cabl e Sentencing Guidelines”? as long as the court-inposed

8 Adding 40 pounds to the anpbunt of the shipnent he was
convicted of aiding and abetting, 211 pounds, yields 251 pounds.

19 Converting to the netric system we find that 251 pounds is
approximately 114 Kkilogranms; 542 pounds is approximtely 246
kil ograns. Possession with intent to distribute marijuana in any

anount between 100 and 400 kil ograns i s subject to an of fense | evel
of 26. See U S.S.G § 2D1. 1(c).

20 530 U.S. 466, 120 S. C. 1248 (2000).
2L United States v. Doggett, 230 F.3d 160, 166 (5th Cir. 2000).
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sentence does not exceed the statutory maxi num aut horized by the
jury’'s verdict.? This contention therefore |acks nerit.
Vi

Johnson’ s sentence i s AFFl RVED

22 1d. at 165.



