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PER CURI AM ":

The court has carefully considered this appeal in
light of the Tax Court decision, the briefs, the facts, and oral
argunents of counsel. Having done so, we are unable to find clear
factual error or any legal error in the Tax Court’s concl usion that
the loans to the Stork Shop, Inc. by the taxpayers becane non-

busi ness bad debts in 1993 and were t hus nondeducti ble. Garner v.

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Commi ssioner, 987 F.2d 267 (5th Cr. 1993). Further, the taxpayers

did not neet their burden of proving that their paynent of the
Stork Shop’s debts in 1994 was an ordi nary and necessary busi ness
expense of the taxpayers.

However, because of this court’s decision in Streber v.

Comm ssioner, 138 F.3d 216, 223 (5th Cr. 1998), the Tax Court

erred in assessing a substantial understatenent penalty on the tax
liability for the erroneously deducted non-business bad debt.
| nasnmuch as this determ nation turned on a question of fact (the
taxpayers’ notive), where there was evi dence goi ng both ways, and
a multiplicity of authority existed, there was “substantial
authority” for the taxpayers’ position. See 26 U.S.C 8

6662(d)(2)(B); Osteen v. Conm ssioner, 62 F.3d 356, 359 (11th Cr

1995). But by the sane token, taxpayers did not advance sufficient
evidence or authority to insulate fromthis penalty the attenpted
1994 busi ness expense deduction, which is accordingly affirned.

The judgnment of the Tax Court is therefore affirned as
nmodified to omt the substantial understatenent penalty for the
1993 non- busi ness bad debt .
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