UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-60472

VI CTOR PACHECO- SEGURA
Petiti oner,

VERSUS

JOHN ASHCROFT, United States Attorney General,

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(A73 091 421)

August 13, 2001
Bef ore DAVI S and JONES, Circuit Judges, and PRADO, District Judge.
PER CURI AM **

Pacheco- Sequra petitions for review from a final order of
renmoval issued by the Board of Immgration Appeals (“Board”). For
the reasons that follow, we affirmthe judgnent of the Board.

| .

Petitioner Pacheco-Segura is a native and citizen of Mexico

who entered the United States w thout inspection in 1990. M.

Pacheco’ s application for adjustnent of status to that of a | awful

"District Judge of the District Court for the Western District
of Texas, sitting by designation.

“Pursuant to 5th Cr. R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



per manent resident was granted in 1995. Before that adjustnment of
status, in 1993, Petitioner was convicted of assault in the fourth
degree for striking his step-son in the face wwth a soda can from
which M. Pacheco had been sniffing paint. Six years later, in
1999, Petitioner was again convicted of a crimnal offense for
violation of a protective order placed on himby his wfe.

In late 1999, the INS served Petitioner with a notice to
appear charging that Petitioner was renovabl e under | NA Sections
237(a) (2) (A (i), 237(a) (2) (A (ii), 237(a) (2)(E) (i), and
237(a)(2)(E)(i1) for the <crimnal offenses described above.
Pacheco appeared before an immgration judge on January 18, 2000.
He el ected to proceed pro se at that and subsequent hearings, as he
does today. The inmm gration judge questioned Petitioner about the
two convictions alleged in the notice to appear. Al t hough M.
Pacheco adm tted the occurrence of the incident giving rise to the
assault charges, he denied the allegation in the notice to appear
that he was convicted of the violation of an energency protective
order on Novenber 22, 1999. In light of Petitioner’s denial of
this allegation, the immgration judge adjourned the hearing and
set the case for a nerits hearing.

A nerits hearing was held on February 1, 2000. That day, the
I NS anended the allegations of the notice to appear and served the
anmended docunment on M. Pacheco. The anendnent refl ected a date of
June 24, 1999 for Petitioner’s conviction for the violation of an
energency protective order. The imm gration judge agai n questi oned
M. Pacheco about both of the alleged offenses, and this tineg,
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Pacheco admtted the allegations. Although Petitioner did not ask
to be relieved fromrenoval, the inmmgration judge questioned the
INS as to the availability of any relief for which M. Pacheco was
el igible. The INS responded that it was not aware of any such
relief, and the immgration judge therefore ordered Petitioner to
“be renoved from the United States to Mexico on the charges
contained in the [notice to appear] as anended.” A R 21-22.

At the conclusion of this hearing, the imm gration judge asked
M. Pacheco if he wi shed to accept the decision or reserve appeal.
After the judge explained what this question neant, Petitioner
indicated that he wshed to appeal. The immgration judge
announced that he was giving a copy of the decision to the parties,
and adj ourned the hearing. However, after adjourning the hearing,
the immgration judge went back on record, and the follow ng
col | oquy occurred:

| mm gration judge: M. Pacheco, you told ne off the

record that you no longer wish to appeal. | s that

correct?

M. Pacheco: Yes, sir. That's correct.

| mm gration judge: You wish -- you wish to accept the
deci sion of the Court?

M . Pacheco: Yes.

| mm gration judge: Very well. The decision of the Court
is final. | shall now give copies of ny decision to the
parties and...this hearing today is adjourned.

A R 17

Petitioner then appealed to the Board of | mm gration Appeal s,



stating in his notice to appeal! that “since he had noral terpitude
[he] was clearly eligible for cancel[l]ation of renoval
w t hhol ding of renoval and to[rture] convention Article 3.” He
asserted that the immgration judge “never offered [hin] any relief
that [he] was eligible for.”

Citing the summary of the imm gration judge s oral decision,
and the lines of the Certified Adm nistrative Record quoted above
in which Petitioner apparently waived his right to appeal, the
Board concl uded that M. Pacheco wai ved appeal. As such, the Board
held that it lacked jurisdiction over the appeal because, upon
wai ver, the immgration judge s decision becane adm nistratively
final. Accordingly, the Board dism ssed Petitioner’s appeal.

In July of 2000, Pacheco filed a “Mdtion for an Energency Stay
of Deportation” with this court, alleging that his due process
rights were violated by the Board’ s summary di sm ssal of his case.
In support of his claim Petitioner attached a summary of the
imm gration judge's oral decision. The bottom of that docunent
cont ai ns t he fol |l ow ng type-written | anguage: “ Appeal
Wai ved/ Reserved Appeal Due By: March 2, 2000.” On the form M.
Pacheco submtted to this court, the word “Reserved” was circled.
Appel | ate counsel for the INS requested a copy of this sunmary from
the INS, and also received a formwth only the word “Reserved”

circled. Respondent therefore filed a notion stating that it did

Al t hough Petitioner indicated in his notice to appeal that he
would file a notion detailing his argunents, he failed to submt a
brief or any other docunent to the Board.
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not oppose Petitioner’s notion for stay of renoval, but al so asked
for a thirty-day extension of tinme to request and file with the
court a copy of the summary contained in the Certified
Adm ni strative Record. W granted both the stay and t he extension
of time. Counsel for the INS then received and filed wth us the
summary of the immgration judge s oral decision contained in the
summary contained in the Certified Adm nistrative Record. Unlike
the summary descri bed above (presented by M. Pacheco), in the
Certified Adm nistrative Record, the words “Wived” and “Reserved”
are both circled, but a squiggly line is placed through the word
“Reserved. "? The INS therefore argues that we should reject
Petitioner’ s appeal.
1.

We need not determ ne whether Petitioner actually reserved his
right to appeal. Assum ng without deciding that the Board erred in
summarily dismssing Pacheco’'s due process claim he cannot
prevail. The party raising a due process claimhas the burden to

make “an initial show ng of substantial prejudice.” Anwar v. |NS,

116 F.3d 140, 143 (5'" Gir. 1997). To show substantial prejudice,
the party nust establish “a prima facie showng that he was

eligible for [relief fromrenoval] and that he could have nade a

2The obvi ous conclusion that the formsubnitted by M. Pacheco
was prepared before the subsequent dialogue in which M. Pacheco
wai ved his right to appeal is weakened sonewhat by the fact that
the immagration judge also issued a witten “Decision and Order”
whi ch indicated that Petitioner reserved his right to appeal. That
order is dated February 1, 2000, though it is unclear at what point
in the day it was prepared.



strong show ng in support of his” eligibility had the Board not
summarily dism ssed his case. |d. M. Pacheco does not chall enge
his renoval, but only nakes due process argunents based on the
Board’s summary dism ssal of his claim Petitioner does not
attenpt to explain howhe is eligible for relief fromrenoval, nor
has he nmade an attenpt to denonstrate that had his case not been
summarily dismssed, he wuld have denonstrated that the
immgration judge erred in finding him renovable. Because
Petitioner fails to satisfy his burden under Anwar to show
substantial prejudice, his appeal cannot succeed.
L1,
For the foregoing reasons, the judgnent of the Board of

| mm gration Appeals is AFFI RVED.



