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Appeal fromthe United States District Court
For the Northern District of M ssissipp
(2:96-CR-85-1-95)

Sept enber 24, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Cifton Anderson appeals the sentence i nposed by the district
court followng his guilty plea conviction of extortion under col or
of official right in violation of 18 U S.C. § 1951 and conducti ng
and attenpting to conduct a financial transaction affecting
interstate comerce involving property represented by |aw
enforcenent officers to be proceeds of wunlawful activity in

violation of 18 U . S. C. § 1956. Because we find that the district

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



court commtted plain error in refusing to group the offenses we
vacat e Anderson’s sentence and remand for resentencing. W reject

Anderson’s ot her argunents, however.

Cifton Anderson, an officer with the M ssissippi H ghway
Patrol, arranged with Watt WIllians, a | ocal drug dealer, to set
up a sham “arrest” of a drug courier traveling by autonobile.
Anderson would stop the vehicle and seize the drugs, then |ater
Anderson would return the drugs to WIllianms, who would, true to
form deal the drugs. Wllians was to give a portion of the
proceeds to Anderson. The only flaw in this ingenious schenme was
that WIlliams was acting as a confidential informant for |aw
enforcenment officials.

WIllians told Anderson that a drug courier, acconpanied by
Wllianms, would travel from Menphis, Tennessee to Geenville,
M ssissippi with one kilogram of cocaine. WIllians provided a
description of their car and the timng of their trip. The two
agreed t hat Anderson’s share of the proceeds woul d be $12, 000. The
stop occurred on the evening of July 26, 1996. WIllians was
acconpani ed by an officer of the M ssissippi Bureau of Narcotics
posing as the drug courier.

Ander son st opped the vehicle and asked the “courier” if he had
any drugs. The “courier” responded that he did, and Anderson took
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the “cocaine,” which was in fact a dunmmy package containing only
sugar. Anderson was arnmed with his state issued firearm during
this entire exchange. After taking the package, Anderson ordered
WIlliams out of the car and when Wllians acted as if to flee the
scene, Anderson drew his firearmand threatened to shoot WI i ans.
Anderson eventually allowed WIllianms and the “courier” to |eave
W t hout arresting them

On July 27, 1996, Anderson gave the package back to WIIi ans,
who was to sell the cocaine and remt half of the proceeds to
Anderson. W I Ilians gave Anderson $500 as partial payment at this
time. Anderson received further wired paynents from WIIians of
$500 and $2,500 on August 8 and August 21, 1996, respectively.

These paynents were represented by Wl lians as proceeds of the sale

of the “cocaine.”

We reviewa district court’s interpretation and application of
t he sentenci ng gui delines de novo.! W review findings of fact for
clear error.?

Anderson first contends that the district court erred in

applying a two-level sentencing enhancenent for possession of a

' United States v. Henderson, 254 F.3d 543, 543 (5th G r. 2001).

2 |d.



dangerous weapon, in this case his service firearm?® A two-I|evel
sent ence enhancenent nay be applied if the district court finds by
a preponderance of the evidence that the defendant possessed a
dangerous weapon during the commssion of a drug offense.*
Ander son argues that since he was required to carry a firearm by
virtue of his enploynent as a M ssissippi H ghway Patrol officer
hi s sentence cannot be enhanced sol el y because of his possessi on of
the firearm

Wi | e we have previously found that possession of a dangerous
weapon cannot be inferred solely fromthe fact that the defendant
is alawenforcenent officer,® we al so have hel d t hat possessi on of
a firearm by a law enforcenent officer in the comm ssion of an
of fense, if established by a preponderance of the evidence, allows
for a two-1evel enhancenent.® Anderson had his firearmw th him
when he made the traffic stop, when he forced the courier to hand
over the “cocai ne” and when he threatened WIllians. While Anderson
argues that the extortion had been conpleted by the tine he used
the firearm to threaten WIllians, use is not required for the
enhancenent, nerely possession. The fact that carrying a firearm

was required by Anderson’s enpl oynent does not nean it did not aid

3 See U S.S.G § 2D1.1(b)(1).

4 United States v. Siebe, 58 F.3d 161, 162 (5th Cr. 1995).

51d. at 162.

6 United States v. Marnolejo, 106 F.3d 1213, 1215 (5th Gr. 1997).
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himin his extortion efforts. Anderson utilized his position as a
| aw enforcenent officer to extort the cocai ne and “any i nci dence of
that position which further facilitated the [crinme] should properly
be taken into account at sentencing.”’ Anderson has not borne his
burden of proving that it is “clearly inprobable” that his firearm

was connected to the offense.?®

Next Anderson argues that the district court erred in
determ ning the offense | evel based upon one kil ogram of cocaine
because t he package Anderson actually seized contai ned only sugar.
When extortion is commtted for the purpose of aiding in the
comm ssion of another offense, the guidelines direct the court to
apply the greater of the offense level for extortion and the
of fense |evel applicable to a conspiracy to commt that second
offense.® In this case the court applied the offense |evel for a
conspiracy to distribute one kil ogram of cocaine.

These facts are squarely controlled by Application Note 12 to

US S G § 2D1.1, which states:

“1d. at 1217.

8 US S G § 2DL.1(b)(1) App. n. 3 (“The adjustnent should be applied
unless it is clearly inprobabl e that the weapon was connected with the of fense.”)

9 US.S.G § 2CL. 1(c)(1).

v ussG § 2011



“I'n an offense involving an agreenent to sell a controlled
substance, the agreed-upon quantity of the controlled
substance shall be used to determ ne the offense | evel unless
the sale is conpleted and t he anount delivered nore accurately
reflects the scale of the offense.... In contrast, in a
reverse sting, the agreed-upon quantity of the controlled
substance would nore accurately reflect the scale of the
of f ense because the anobunt actually delivered is controlled by
t he governnent, not the defendant.”!
This case involves a reverse-sting. Anderson believed that he was
threatening a “drug courier” in order to obtain one kilogram of
cocaine. The fact that this was extortion rather than a direct
purchase by Anderson is irrelevant—+t adds only a |ayer of
conplexity that 8§ 2Cl.1(c) (1) addresses.
Anderson al so argues that this presents a scenario factually
anal ogous to those cases dealing wth drug mxtures.?? W

di sagree—a reverse-sting is an altogether different beast.

Finally, both Anderson and the Governnent agree that the

district court erred in refusing to group the tw offenses for

11 See also United States v. Perez De Dios, 237 F.3d 1192, 1195 (10th Cr.
2001) (hol di ng t hat agreed-upon quantity shoul d be used to det erni ne base of fense
I evel in reverse-sting operation where defendant received only a “dumy” package
containing a snall anmount of drugs).

12 See, e.g., United States v. Levay, 76 F.3d 671, 673 (5th Cr. 1996)
(hol di ng that where m xture nust be separated before control |l ed substance can be
used that only actual weight of controlled substance in m xture should be used
for calculating a sentence).



sentenci ng purposes.® Specifically, Anderson notes first that he
was sentenced pursuant to the drug of fense gui delines because his
extortion was for the purpose of facilitating distribution of
cocai ne. Then, in sentencing for noney | aundering, the court added
a three-level enhancenent for Anderson’s know edge that the funds
were proceeds fromillegal drug activity. W agree with Anderson
and the Governnent in concluding that these two offenses should
have been grouped pursuant to U S S. G 8§ 3Dl.2(c) and the
precedents of this Court.! \Wile Anderson did not nake this
argunent before the district court, and therefore our reviewis for
plain error,® we find that error here is clear, and affects the
def endant’ s substantial rights, because it resulted in an increased
sent ence. 1®

W will not correct plain error unless it seriously affects
“the fairness, integrity or public reputation of judicial

proceedi ngs.”” “GCenerally, when a trial court incorrectly applies

3 US S G §3D1.2. Failure to group the two counts in this case resulted
in a total offense level of 28 instead of 27. Anderson was sentenced to 96
nont hs based upon a total offense |evel of 28-grouping the counts would have
provided for a maxi num sentence of 87 nonths.

4 United States v. Rice, 185 F.3d 326, 328-29 (5th Cir. 1999) (holding
t hat noney | aundering of fense and drug of fense shoul d have been grouped because
three | evel enhancenent for illegal drug proceeds was applied to noney | aunderi ng
of f ense).

% United States v. Salter, 241 F.3d 392, 394 (5th G r. 2001).

6 United States v. Alderholt, 87 F.3d 740, 744 (5th G r. 1996).

7 United States v. Oano, 507 U S 725, 736-37 (1993). See also United
States v. Mranda, 248 F.3d 434, 443 (5th Gr. 2001).
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the United States Sentencing Quidelines, as it did here, the
fairness, integrity, or public reputation of judicial proceedings
is seriously affected.”® W find here that the failure to group
Anderson’s offenses for sentencing purposes requires that he be

r esent enced.

For the aforenenti oned reasons we VACATE Anderson’s sentence

and REMAND to the district court for resentencing.

8 United States v. Alarcon, No. 00-50071, 2001 W. 871776 at *5 (5th Cr.
Aug. 1, 2001).



