UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60612

PEGGY THOVPSON,
Pl ai ntiff/Appel | ee- Cross- Appel | ant,
vVer sus

CI TY OF TUPELO, DAVI D LEDBETTER
In H s Individual Capacity,

Def endant s/ Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of M ssissipp
G vil Docket #1:98-CV-226

July 26, 2001
Bef ore REYNALDO G GARZA, DAVIS, and JONES, Circuit Judges.

EDI TH H JONES, Circuit Judge:”

Peggy Thonpson sued the city of Tupel o, M ssissippi, and
t hen-deputy police chief David Ledbetter after her discharge as a
police officer, alleging sex discrimnation and retaliation for the
exerci se of her First Arendnent rights. A jury found in her favor.

The trial court entered judgnent on the verdict for about

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



$400, 000. 00 agai nst bot h defendants, i ncludi ng $300, 000. 00 i n non-
pecuni ary damages for nental and enotional angui sh against the City
and $50, 000. 00 i n punitive danmages agai nst Ledbetter (who is not a
party to this appeal). The City of Tupelo asserts a nunber of
errors on appeal, but we find nerit only inits contention that the
award of non-econom ¢ danages was excessive. Further, we agree
wi th Thonpson’s contention, made in her cross-appeal, that she is
entitled to reinstatenent fromthe date of the jury verdict. The
judgnent is affirmed in part but nust be vacated and the case
remanded on these points.

The City's challenges to the verdict, although not
frivol ous, cannot overcone the substantial hurdle that any
chal l enge to an adverse jury verdict faces. This court may not
reverse the award unless no reasonable jury could have found sex
discrimnation or retaliation for Thonpson's exercise of her
protected right to pursue an earlier sex discrimnation |awsuit.

Boei ng Conpany v. Shi pman, 411 F.2d 365, 374-75 (5th Gr. 1969) (en

banc), overruled on other grounds by Gautreaux v. Scurl ock Mrine,

Inc., 107 F.3d 331 (5th Gr. 1997) (en banc). Anterior to the
sufficiency questions, however, are the City s assertions that the
court erroneously admtted (1) evidence shielded by the attorney-
client privilege and (2) evidence of non-conparable clains of sex

discrimnation within the Tupelo Police Departnent. The tria



court alnost surely erred inthe first instance, admtting over the
City’s objection the substance of a conversation anong city
officials and their attorneys in litigation nmatters relating to
Thonpson. The fact that a fornmer Cty enployee (who participated
inthe neeting while he was a Gty enpl oyee) volunteered to testify
about the conversation at trial cannot waive the GCty's
confidentiality privilege. Moreover, the adm ssion of tales of
discrimnation by other forner female Tupelo applicants or |aw
enforcenent officers may not have conplied with the standards for

adm ssibility recently reiterated in Wvill v. United Conpanies

Life Insurance Co. 212 F.3d 296, 302-304 (5th G r. 2000).

The trial court’s possible errors did not, however,
substantially harm Tupel 0’ s defense. See Fed. R Gv. P. 61. The
jury could have believed the attestation of Thonpson’s excell ent
j ob performance frompolice departnent officials with whomshe had
wor ked. It could have believed that Deputy Chief Ledbetter had
made various statenents indicating his disconfort with wonen police
of fi cers and adnoni shing Thonpson, in connection with her earlier
suit, that no one who sued the police departnent remai ned enpl oyed
there. The jury could have concluded that Ledbetter spearheaded
the investigation that led to Thonpson’s discharge less than a
month after she settled the previous case with the Cty. It could

have concluded that the proffered reasons for her discharge — the



VWl Mart parking incident; the cigarette burn hole in her police
car; and the collision with a civilian vehicle — were overbl own or
m scharacterized to Thonpson’s detrinent. These inferences were
not the only possible inferences to drawin a hotly contested case,
but they are certainly plausible based on the evidence. The
liability verdict nust stand.

Wth regard to the $300,000 judgnent for non-econom c
damages, the City urges aremttitur to align this anount both with
Thonpson’s slim proof of such danages and with other recent Fifth
Circuit cases. This court has held that a plaintiff who seeks
damages for enotional injury foll ow ng an adverse enpl oynent action

must prove “a ‘specific discernable injury to the claimnt’s
enotional state,” . . . proven with evidence regarding the ‘nature

and extent’ of the harm” Brady v. Fort Bend County, 145 F.3d 691,

718 (5th Gr. 1998), cert. denied, 525 U S 1105 (1999), quoting

Patterson v. PHP Health Care Corp., 90 F.3d 927, 938, 940 (5th Gr

1996). |In Brady and Patterson, verdicts for non-econon c danages
based on enotional distress were vacated for |ack of specific
pr oof . The two decisions are based on the Suprene Court’s
requi renent that conpensatory damages for enotional distress “be
supported by conpetent evidence concerning the injury.” Carey V.
Pi phus, 435 U S. 247, 264 n.20, 98 S.C. 1042 (1978). Bot h



deci sions discuss the |aw extensively, obviating the need for
repetition here.

Only a year ago, Brady and Patterson were reinforced by
a decision in which we ordered remttitur of a $300,000 nenta
angui sh award to $10,000 in a Title VIl retaliation case. Vadie v.

M ssissippi State Univ., 218 F.3d 365, 375-78 (5th Cr. 2000).

Vadi e’ s testinony, uncorroborated by nedi cal evidence, was that he
suffered from sl eepl essness “for nonths at a tine,” headache, and
nausea; and that he remained “under severe doctor surveillance.”
Id. at  377. This court found the testinobny entirely
di sproportionate to Vadie's injury.

I n another case, however, this court summarily upheld
non-econom ¢ damage verdi cts of $100, 000 and $75, 000 based on two
plaintiffs’ specific testinony that they endured depression, wei ght
|l oss, intestinal troubles, sleeplessness and marital problens
followng retaliatory reassi gnnments by the police departnent where

they worked. Forsyth v. Gty of Dallas, 91 F.3d 769, 774 (5th Cr

1996). Forsyth offers “slimgui dance” to determ ne the sufficiency

of enotional distress testinony. Conpare Brady, 145 F.3d at 720.

Forsyth al so post-dates the controlling decision in Patterson.

This case nore closely resenbles Brady, Patterson and

Vadi e than Forsyth. There is precious little testinony in a 940-

page record, at nost a few pages, concerning Thonpson' s enoti onal



di stress dammages. The gist of it is as follows: She took
anti depressants both before and after being fired; her only two
visits to a psychol ogi st occurred during preparation for her two
|awsuits; other than stress, which she also experienced while
working for the Tupelo police departnent, she testified to no
specific enotionally rooted damages upon |osing her job. She
repeatedly testified how nuch it neant to her to be a police
officer. But the record | acks any proof that objective signs of
mental distress, such as sl eeplessness or stomach troubles, were
caused by her discharge. No nedical expert testified for Thonpson,
but our case law does not require it. Further, a friend, Bobby
Frazier, stated that he had seen her cry over her job |oss trauna
and enbarrassnent.

Aremttitur may be ordered to reduce a verdict that is
“contrary to right reason” or “entirely disproportionate to the

injury sustained.” Eiland v. Westinghouse Elec. Corp., 58 F.3d

176, 182-83 (internal citations omtted) (5th CGr. 1995). Simlar
to Vadie, the evidence concerning severe enotional distress is
weak. On the other hand, unlike the plaintiff in Vadie, Thonpson
| ost her job. Consequently, we order aremttitur in the anount of
$250, 000, reducing her non-econon c danages to $50, 000. Shoul d
Thonpson refuse to accept this reduction, we order a new trial on

this elenent of damages. Vadi e, 218 F.3d at 378. Thi s anount



seens to be the maximumthat a jury could have awarded consi stent
W th our precedents on noneconom ¢ danmages.

On cross-appeal, Thonpson urges that the district court’s
reinstatenent order be nodified to run fromthe date of the jury
verdict rather than at a later date, as the court ordered. Under

Boddie v. Gty of Colunbus, 989 F.2d 745, 752 (5th Cr. 1993). The

court’s order was wong. Thonpson was entitled to conpensation for
her | ost wages fromthe date of verdict until reinstatenent. The
City' s argunents concerning failure to mtigate are untinely rai sed
and we do not consider them

For the foregoing reasons, the judgnent is affirned in
part but vacated in part and remanded (a) to award Thonpson
rei nstatenent wages fromthe date of the verdict, and (b) to reduce
t he enoti onal angui sh damages to $50,000 or require a new trial on
Thonpson’ s non-econoni ¢ danages.

AFFIRMED in part, VACATED in part and REMANDED wth

i nstructi ons.



