IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60625
Summary Cal endar

DREW ALLEN RAYNER,
Pl ai ntiff-Appellant,

vVer sus
UNI TED STATES OF AMERI CA; ET AL,

Def endant s
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:99-CV-272-CR

 March 29, 2001
Before SM TH, BENAVI DES, and DENNIS Circuit Judges.
PER CURI AM *

Drew Al l en Rayner appeals fromdistrict court orders (1)
dism ssing his clains against the United States, the Internal
Revenue Service (IRS) and various |IRS officials seeking an incone
tax refund and (2) denying his related request for a tenporary
restraining order (TRO to prevent IRS collection activities.

Because Rayner’s requests are patently frivol ous, we AFFIRMthe

judgnents of the district court.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



On April 15, 1998, Rayner filed a Form 1040 federal incone
tax return for the taxable year 1997. |In that return, Rayner
reported that he had earned no incone. |In an attached letter,
Rayner expl ained his belief that income “can only be a derivative
of corporate activity.” Moreover, he stated that no tax had been
“assessed” against him Consequently, Rayner naintained that he
was entitled to a full refund of the $6,237 that had been
w thheld for taxes during the course of 1997. In Septenber 1998,
the IRS notified Rayner that he had filed a “frivol ous return”
for 1997 and that he had 30 days to correct it to avoid a
“frivolous return penalty.” Rayner did not respond to this
letter. On January 11, 1999, the IRS assessed a $500 penalty
agai nst Rayner for filing a frivolous incone tax return.
Subsequently, the IRS prepared a substitute federal incone tax
return, then issued a notice of deficiency to Rayner. Though
Rayner apparently disagreed with the deficiency determ nation, he
did not petition the Tax Court for a recal cul ation.

Proceeding pro se, Rayner filed the present suit on July 8,
1999 asserting his entitlenment to a refund of the taxes collected
fromhim because no taxes had been properly assessed agai nst
him Rayner later filed a Rule 65(b) TRO notion seeking to
prevent the IRS fromcollecting any fines assessed agai nst him
On August 16, the I RS nade an assessnent agai nst Rayner for
$10, 966, then informed Rayner of his $4,729 tax bal ance for 1997.

I n Decenber 1999, the district court denied Rayner’s request
for a TRO after finding that Rayner “failed to offer any argunent
or evidence to show that the governnent is unlikely to prevail on
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the nerits under any circunstances.” The next nonth the
district court dism ssed Rayner’s action against the IRS and
individual IRS officers pursuant to Rule 12(b)(2). The district
court dism ssed Rayner’s remaining claimagainst the United
States pursuant to Rule 12(b)(1) and (b)(6) in June of 2000. The
court concluded that it |acked subject matter jurisdiction over
the suit because Rayner failed to conpletely pay the taxes
assessed against him Alternatively, the court held that

di sm ssal pursuant to 12(b)(6) was proper because Rayner’s claim
that no taxes had been assessed agai nst himhad no | egal basis
and was, in any event, rendered noot by the August 16, 1999
assessnent issued by the IRS.

Rayner’s appeal is conpletely devoid of relevant |egal
authority and, therefore, patently frivolous. See dynpia Co.,
Inc. v. Celotex Corp., 771 F.2d 888, 893 (5th G r.1985) (stating
that a "frivol ous appeal is one which involves | egal points not
arguable on the nerits") (citation omtted), cert. denied, 493
U S 818, 110 S. . 73, 107 L.Ed.2d 39 (1989). At the bottom of
Rayner’s claimfor a tax refund is his “strong belief” that he
had no taxable incone in 1997. Yet, Rayner has failed to provide
a single conprehensible | egal argunent in support of this belief
or the points of error raised in this appeal.

In light of this conplete absence of authority, the district
court properly dism ssed Rayner’s cl ains against the IRS and
i ndi vi dual defendants pursuant to Rule 12(b)(2). See 26 U.S.C. §
7422(f) (1) (explaining that a refund suit “may be maintai ned only
against the United States and not agai nst any officer or enployee
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of the United States (or fornmer officer or enployee) or his
personal representative”). The district court also did not err
in dismssing Rayner’s claimagainst the United States for |ack
of jurisdiction, see Flora v. United States, 362 U S. 145, 177
(1960) (requiring “full payment of the [tax] assessnent before an
incone tax refund suit can be maintained in a Federal D strict
Court.”); Shanbaumv. United States, 32 F.3d 180, 182 (5th Gr.
1994), and for failure to state a claimon which relief can be
granted. See In re Swft, 129 F.3d 792, 799 n.41 (5th Cr.

1997). As to Rayner’s TRO request, the district court could have
abused its discretion only by granting relief since Rayner

provi ded absolutely no | egal basis for successfully obtaining a
refund of taxes paid. See FeED. R CQvVv. Proc. 65(b). Though Rayner
does not raise the nagistrate’s decisions to stay all discovery
as an i ssue on appeal, we note for the sake of conpl eteness that
neither the district court nor the magi strate judge abused its

di scretion in this regard.

Rayner’s appeal surpasses nere frivolity and registers an
extraordinary score on the appellate scale of vexation. M.
Rayner is given notice that future frivolous appeals wll be
subject to the full panoply of sanctions authorized by Federal
Rul e of Appellate Procedure 38. W encourage the governnent to
consi der noving for such sanctions if faced with frivol ous
actions like this one in the future.

AFFIRMED.



