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PER CURI AM *
Leoni ce Goodl oe appeal s froma final judgnent entered for
State Farm Fire and Casualty I nsurance Conpany in this breach of
contract action involving the all eged arson fire of Goodl oe’ s hone.

Finding no error, we affirm

"Pursuant to 5TH CIR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THC R R 47.5.4.



FACTS AND PROCEDURAL HI STORY

In May 1997, afire destroyed Leoni ce Goodl oe’ s resi dence
in Canton, M ssissippi. Goodloe submtted a proof of |oss formand
a claimfor $78,585 to her insurance conpany, State Farm Fire &
Casual ty.

State Farm deni ed Goodl oe’s claim For the follow ng
reasons, State Farm concluded that Goodl oe had set fire to her
house and had m srepresented or concealed material information
regarding her claim First, State Farnis fire scene investigator,
Ed Morgan of Sout heastern Fire Investigations, determ ned that the
fire was the result of arson. Mdirgan considered it suspicious that
there were two potential points of origin: a burner on the stove
and a clothes iron, both of which were left on. But the burn
pattern on the iron’s cord suggested that the fire had started near
Goodl oe’s bed, several feet from where the iron was | ocated.
Second, the Madi son County fire investigator al so believed that the
fire had been set deliberately. Third, the timng of events
suggested arson. A fire departnent official testified that, based
on the damage done to the sheetrock, the fire nust have started
around 9:11 a.m It was undi sputed, however, that Goodl oe | eft her
house no earlier than 9:25, that no one el se was in the house, and
that Goodloe |ocked the door when she Ileft. Fourth, an
acquai ntance of Goodloe’'s, Lavonne MCee, told |aw enforcenent

officials that Goodloe had approached MGCee's boyfriend, an



electrician, and offered him$500 to start a fire that woul d | ook
i ke an accident. Wen McCGee and her boyfriend declined, Goodloe
said that she could start a fire herself. Fifth, State Farms
i nvestigation of Goodloe’s finances suggested that Goodl oe had a
nmotive to set the fire and collect the insurance proceeds.
Moreover, Goodloe failed to disclose much of this financial
informati on requested by State Farm

In October 1998, Goodloe filed suit in state court for
breach of contract and bad faith refusal to pay a claim State
Farm asserted two affirmati ve defenses: first, that Goodl oe had
intentionally caused the fire; and second, that she had
fraudulently concealed or msrepresented relevant information
regarding the claim State Farmthen renoved the case to federal
court.

I n Novenber 1999, Goodl oe designated Al vin Kirk Rosenhan
as an expert wtness on the cause of the fire. However, Goodloe
failed to submt Rosenhan’s expert witness report in a tinely
manner . In June 2000, the district court granted State Farnis
motion in limne to exclude Rosenhan’s testinony because of
Goodl oe’s failure to conply with the di scovery deadli nes.

The district court also granted in part State Farnis
nmotion for summary judgnent. First, the district court determ ned
that there was no genuine issue of material fact as to whether the

fire was set intentionally (an elenent of State Farnis affirnmative



def ense of arson). Wt hout Rosenhan’s report, Goodloe had no
evidence to rebut State Farnmis evidence that the fire was
incendiary in origin. Second, the district court granted summary
judgnent for State Farmon Goodl oe’ s request for punitive danmages.
The court concluded that punitive danmages could not be recovered
under M ssissippi |aw because State Farm unquestionably had an
arguabl e reason for denying Goodl oe’s claim

On August 16, 2000, the case proceeded to trial on the
remai ni ng contract issues. The jury returned a special verdict
form finding that State Farm had proven both of its affirmative
def enses of arson and m srepresentation. The district court then
entered a final judgnent in favor of State Farm

DI SCUSSI ON

Goodl oe rai ses seven i ssues on appeal. W beginwith the

evidentiary i ssues at the summary judgnment stage of the litigation.

See Curtisv. M& S Petroleum Inc., 174 F.3d 661, 667-68 (5th Cr.

1999) (“We nust first reviewthe trial court’s evidentiary rulings
under an abuse of discretion standard. . . . Then, wth the record
defined, we nust review de novo the order granting sumary
judgnent. . . .7).

First, Goodl oe contends that the district court erred in
excluding the testinony of her expert wi tness, Kirk Rosenhan. W
review a district court’s admssion or exclusion of expert

testinony for an abuse of discretion. More v. Ashland Chem cal




Inc., 151 F.3d 269, 274 (5th Cr. 1998)(en banc). The district
court rul ed that Rosenhan’s testi nony woul d be excl uded pursuant to
Rul e 26 and Local Rule 26.1 because Goodl oe had failed to submt
Rosenhan’s expert witness report and other required information
prior to the discovery deadlines. Goodloe admts that she failed
to present Rosenhan’s report in atinmely manner, but she enphasi zes
that the report was |ate due to circunstances beyond her control.
In her response to State Farmis notionin limne, Goodl oe summarily
asserted that Rosenhan’s services were in demand and that he was
busy teaching at M ssissippi State University. As the district
court pointed out, however, Goodloe did not explain in detail why
the report had not been submtted, nor had she asked the court for
an extension. Therefore, the district court concl uded that Goodl oe
had not provided substantial justification for her discovery
violation. The district court also concluded that State Farmwoul d
be prejudiced by allowi ng Rosenhan to testify because the tria
date was quickly approaching. Considering all these facts, we
cannot say that the district court abused its discretion in
excl udi ng Rosenhan’ s expert testinony.

Second, Goodl oe contends that the district court abused
its discretion in admtting the expert witness report of State
Farm s expert during the summary judgnent stage of the |[itigation.
Goodl oe argues on appeal that Ed Mrgan should not have been

considered an expert in the field of fire origin investigations



because State Farmhad failed to submt Mrgan’s curriculumvitae
and ot her basic information. However, Goodloe did not question
Morgan’s qualifications during the sunmmary judgnment stage.! “It is
awell settled rule that a party opposing a sunmary j udgnment notion
must informthe trial judge of the reasons, |legal or factual, why
summary j udgnment shoul d not be entered. If it does not do so, and
|l oses the notion, it cannot raise such reasons on appeal.”

Li berles v. County of Cook, 709 F.2d 1122, 1126 (7th Cr. 1983),

quoted in Savers Fed. Sav. & Loan Ass’'n v. Reetz, 888 F.2d 1497,

1501 (5th Gr. 1989). Goodl oe’s belated attack on Mrgan’s
qualifications is thus without nerit.

Third, Goodl oe contends that the district court erred in
concl uding that there was no genuine issue of material fact as to
whet her the fire was set intentionally. W review de novo the
court’s partial grant of summary judgnent based on the evidence
properly before the district court at the tinme it ruled on the

motion. Minoz v. Or, 200 F.3d 291, 300 (5th Gr. 2000). State

Farm supported its sunmary judgnment notion with an affidavit from
the county fire investigator, Myrgan’'s detailed investigation
report, and other material -- all of which indicated that the fire

was incendiary in origin. Goodloe countered with the affidavit of

IOn the first day of trial, Goodloe filed a nmotion in |imne
to exclude Morgan’s testinony on the grounds that he had not been
properly qualified as an expert. However, this notioninlimneis
irrel evant here because Mrgan was never called to testify at
trial.



Kirk Rosenhan, her designated expert. But when Rosenhan’s
testi nony was excluded, Goodloe had no evidence to rebut State
Farmis evidence that the fire had been set intentionally.
Consequently, the district court did not err in granting parti al
summary judgnent for State Farmon this issue.

Fourth, Goodl oe contends that the district court erred in
accepting State Farnmi s evidence that the fire was incendiary. The
basis of this argunent is unclear, but Goodl oe asserts repeatedly
that State Farm s investigation was “shabby” and “a shani and t hat
Morgan’s report i s unworthy of credence. However, we find no error
in the district court’s consideration of Morgan’s fire
i nvestigation report.

Fifth, Goodl oe contends that the district court erred in
granting partial summary judgnent on the i ssue of punitive damages.
Under M ssissippi |aw, punitive damages are not avail abl e where an
i nsurance conpany has a legitimte or arguabl e reason for refusing

to pay aclaim See Life & Cas. Ins. Co. of Tenn. v. Bristow, 529

So.2d 620, 622 (Mss. 1988). In this case, the record indicates
that State Farmhad several arguabl e reasons for denying the claim
i ncluding the county fire investigator’s opinion that the fire was
set intentionally, Morgan’s fire investigationreport, the evidence
that Goodloe concealed or msrepresented relevant financial
i nformati on, and McGee’ s accusation that Goodl oe was interested in

setting fire to her own house. G ven these arguable reasons for



denying the claim Goodloe's contention that her request for
puni tive damages shoul d have been submtted to the jury is wthout
merit.

Si xt h, Goodl oe contends that the district court erred in
refusing her jury instruction on the calculation of danages.
Because the jury found that State Farm had proved its affirmative
defenses, the jury did not reach the question of danages, and we
have no reason to consider this issue on appeal.

Seventh, Goodloe argues that State Farm presented
insufficient evidence to support the jury's finding that Goodl oe
had concealed or msrepresented material information. However ,
State Farmwas entitled to judgnent if the jury found that it had
proved either of its affirmative defenses -- arson and
m srepresentati on. Because Goodl oe has not called into question
the jury’s finding of arson, we need not address the sufficiency of
evidence with respect to the defense of m srepresentation.

CONCLUSI ON
The district court commtted no reversible error either inits
evidentiary rulings or inits partial grant of summary judgnent for
State Farm The judgnent for State Farmis therefore

AFFI RMED



